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INTRODUCTION

The Local Courts Advisory Committee is one of ttending advisory committees
established by the Chief Administrative Judge ef@ourts pursuant to section 212(1)(q) of the
Judiciary Law. The Committee advises the Chief Adstrative Judge on all issues relating to
the operations of the New York City Civil Court, M& ork City Criminal Court, District Courts,
City Courts outside of New York City, and Town avidlage Courts. The Committee also acts
as liaison with the professional associations efjtiidges and clerks of these courts and
coordinates its actions and recommendations withraadvisory committees established by the
Chief Administrative Judge. During 2010, the Cortted was comprised of 18 members, all
judges, clerks, or attorneys of the local Cous.in the past, the Committee considered a wide
range of issues, including practice and procedaddijties, staffing and resources. The
Committee also reviews and make recommendatiorsregipect to existing court rules.

For 2011, the Committee recommends four new megsdarénclusion in its legislative
program, including measures affecting the Unifority Court Act, Uniform District Court Act,
Criminal Procedure Law, and CPLR. These measuesbased on the Committee’s own studies,
examination of decisional law, and suggestionsivedefrom the bench and bar, as well as
members of the public.

The Committee welcomes comments and suggestiorterung issues that arise in the
local courts. Any comments and suggestions magdoeessed to:

Hon. Joseph J. Cassata, Jr., Chair
Tonawanda City Court
City Hall
200 Niagara Street
Tonawanda, New York 14150



1. NEW LEGISLATION

1. Authorizing the City Court to Grant Relief in Aaf Arbitration
(UCCA § 106)

This measure establishes a new section 106 fdgtiferm City Court Act to authorize a
City Court to confirm, vacate, or modify an arbitoba award, and determine the question of the
arbitrability of a controversy in an action commedan the City Court.

Currently, the Uniform City Court Act places a gfgrant restriction on the relief that
can be granted by the City Court in aid of arbitrat Section 206 of the Uniform City Court Act
limits the City Court to entering “judgment on taeard of the arbitrators.”

The effect of this limiting language has been usdered by a number of courts which
have interpreted this language as meaning thatyadourt does not have the authority to
confirm, vacate, or modify an arbitration awarcee®/orldwide Asset Purchasing, LLC, v.
Carter 17 Misc.3d 1132(A), 2007 WL 170845 (Plattsburgty Court 2007); MBNA America
Bank, N.A. v. Coe2 Misc.3d 355 (White Plains City Court 2003). tBaourts based their
respective decisions on a comparison of sectioom@@6analogous provisions in the New York
City Civil Court Act and the Uniform District Cou&ct, both of which expressly confer on those
respective courts the authority to confirm, vacatenodify an arbitration award.

This measure, which adopts the language in se2f@6rof the Uniform District Court
Act, would expressly grant the City Court the jdrcdion to grant relief in aid of arbitration set
forth in the CPLR, such as confirmation of the alv@PLR 7510), vacating or modifying an
award (CPLR 7511), protecting the right to arbitmatof a party to the agreement who becomes
deceased or otherwise incompetent (CPLR 7512)p&athg the inclusion of the arbitrator’s
fees and expenses in the arbitration award (CPLUE)7%and entering a judgment on the award
(CPLR 7514). In addition, this measure would &spressly authorize the City Court to
determine the question of the arbitrability of atroversy in an action commenced in the City
Court. Finally, this measure would continue tahauitze the rules of the City Court to provide
for “systems of arbitration and conciliation ofiales within the jurisdiction” distinct from the
arbitration authorized CPLR Article 75, such asdbitration program established under Part 28
of the Rules of the Chief Judge which providestiier disposition of a civil action for money by
an arbitrator.

Proposal

AN ACT to amend the uniform city court act, in & to an application for relief in aid of
arbitration in the city court

The People of the State of New York, representeéskimate and Assembly, do enact as




follows:
Section 1. Section 206 of the uniform city couwttia REPEALED and a new section
206 is added to read as follows:

§ 206. Arbitration. (a) Threshold questions un@dBiLR article 75. If an action of which

the court has jurisdiction has been duly commeniceckin, and there arises in such action any

questions relating to the arbitrability of the qorersy, the court shall have jurisdiction

completely to dispose of such guestions and CPLiBl&aiZ5 shall be applicable thereto. But the

court shall not have jurisdiction of the specialg#eding, as set forth in CPLR § 7502(a), used

to bring before a court the first application argsbut of an arbitrable controversy, except as

provided in subdivision (b).

(b) Proceedings on award under CPLR article 75.//hecontroversy has been duly

arbitrated and an award made therein is for rall@th is within the court's jurisdiction, the

court shall have jurisdiction of proceedings un@BLR 88 7510 through 7514, relating to

judicial recognition of such awards, which provisscshall be applicable thereto.

(c) Arbitration distinct from CPLR article 75. Theles may provide systems of

arbitration and conciliation of claims within thewrt's jurisdiction without reference to CPLR

article 75.

8 2. This act shall take effect on the thirtietly @fter it shall have become a law.



2. Temporary Assignment of Judges to District Court
(UDCA § 107)

This measure establishes a new section 107 fadniferm District Court Act to
authorize the appointment of a justice of a TowNitlage Court to serve as an acting judge of
the District Court.

The temporary assignment of judges is a valualdefoo filling short-term vacancies
caused by absences due to vacation as well ascrasaraused by the reassignment of the
incumbent office holder to another court. The CA@ministrative Judge of the New York State
Unified Court System, or her delegee, does not tia@uthority to appoint a justice of a Town
or Village Court to serve as an acting District @gudge to fill in temporary vacancies in the
latter court.

The power to temporarily assign judges is partidylianportant in a court like the
District Court. The District Court, which has besstablished in Nassau and Suffolk Counties,
arraigns felonies and disposes of cases involviisgie@meanors and lesser offenses as well as
civil actions involving claims of up to $15,000hd Nassau County District Court has 25 judges.
The Suffolk County District Court has 23 judgen.2D09, the combined number of criminal
actions or proceedings commenced in these Dis€ioctrts was 202,071 and the combined
number of actions or proceedings commenced wa8Q30,

Under section 26(j) of Article VI of the State Cangion, the Legislature enjoys
authority to establish the method by which the terapy assignment of Town and Village
justices may be made. This measure would conf@msection 107 with sections 26(j) and
20(a) of Article VI of the State Constitution. Tfemer provision restricts the temporary
assignment of Town and Village justices to theurdtes of residence. The latter constitutional
provision requires that District Court judges bendted to the Bar for at least five years.

There is an ample supply of judges in Nassau arfidl® Counties who could serve in
the District Court. A combined total of 179 judgassin the Town, and Village Courts located in
Nassau and Suffolk Counties. All of them are lawsye

By enabling the Chief Administrative Judge to mék@porary judicial assignments to

the District Court, this measure would facilitate brderly and prompt disposition of matters
pending before that court.

Proposal

AN ACT to amend the uniform district court actredation to the temporary assignment of town
and village justices to the district court

The People of the State of New York, representeéskimate and Assembly, do enact as




follows:
Section 1. The uniform district court act is amehthy adding a new section 107 to read
as follows:

8 107. Temporary assignments of judges and justi€bs chief administrator of the

courts may temporarily assign any justice of a t@wwmillage court to a district court within the

county of such judge's or justice's residence; idem; however, no town or village justice may

be temporarily assigned hereunder unless he assreattorney admitted to practice law in this

state for at least five years. While temporarilgi@ased hereunder, any such judge or justice shall

have the powers, duties and jurisdiction of a judigéhe court to which the assignment is made.

After the expiration of any temporary assignmemebader, the judge or justice assigned shall

have all the powers, duties and jurisdiction afidge or justice of the court to which the

assignment was made with respect to all matterdipemuring the term of such temporary

assignment. Such judge or justice shall be entideslich compensation and travel expenses as

the chief administrator shall prescribe by rule.

8 2. This act shall take effect on the thirtietly @fter it shall have become a law.



3. Service of Supporting Deposition
(CPL 100.25)

This measure would amend section 100.25 of the i@ainfProcedure Law by authorizing
the law enforcement officer issuing a simplifiefbmmation to issue the supporting deposition
simultaneously with the ticket and place on thepsufing deposition to be filed in court an
attestation concerning the service of the supppdeposition.

Currently, a defendant charged by a simplifiedimfation is entitled to have filed in
court and served upon him or her a supporting deposlleging facts that establish reasonable
cause for the charges that are the subject ofitin@iBed information. Under the procedure set
forth in CPL 100.25, in order to obtain the suppgyideposition, the defendant must request it
from the court within the time-frame defined by 8tatute -- specifically, before a plea of guilty
or the commencement of trial, but no later tharl&gs after the court appearance date set forth
on the simplified information, Se@PL 100.25(2). Upon receipt of the request, thatcorders
the police officer to supply the supporting deposit The police officer then has 30 days from
the court’s receipt of the request to serve amdtiie supporting deposition.. IdFailure to serve
the supporting deposition within 30 days constgigefficient cause for dismissal of the case.
SeeCPL 170.30(1)(a) and 100.40(2).

This proposal would streamline the process by aiging the officer issuing a ticket to
also issue the supporting deposition simultaneouilythe ticket without waiting for the
defendant to make a formal request to the coutth®isupporting deposition. In addition, this
proposal authorizes the ticket-issuing officer kcp an attestation of service of the supporting
deposition on a copy of the supporting deposisioras to enable the officer to file the
supporting deposition with the court.

By permitting the ticket-issuing officer to issueddfile the supporting deposition without

waiting for the defendant to request it, this measssures that the case will be decided on the
merits.

Proposal

AN ACT to amend the criminal procedure law, in tiela to the issuance of supporting
deposition

The People of the State of New York, representéskimate and Assembly, do enact as

follows:
Section 1. Subdivisions (3) and (4) of section.28Mf the criminal procedure law are

renumbered subdivisions (4) and (5), respectivaetg, a new subdivision (3) is added to read as



follows:

3. A defendant charged by a simplified informatinay be served by the complainant

police officer or public servant with a supportideposition at or about the time of issuance of

the simplified information. The proof of servicEsuch supporting deposition shall be by an

attestation upon a copy of the deposition to lesifivith the court together with a form notice

pursuant to paragraph d of subdivision one of sectin0.30(1)(d) of this chapter.

8 2. This act shall take effect on the first dayanuary next succeeding the date on
which it shall have become law and shall applylta&ions and proceedings commenced on or

after such effective date.



4. Dismissal of Abandoned Cases
(CPLR 3404)

This measure would amend the CPLR to authorizadhbh@matic dismissal of a case in
the New York City Civil Court after the case isustk from the Court’s calendar due to the
plaintiff’'s default on a calendar call.

CPLR 3404 provides that a case “marked ‘off” ausk from the calendar or
unanswered on a clerk's calendar call” that ig@stiored within one year “shall be deemed
abandoned and shall be dismissed without costsefglect to prosecute.” Moreover, the
dismissal of the action occurs without “necessitgroorder.”

The problem is that the provision expressly- linti¢glf to a “case in a supreme court or a
county court.” The courts have strictly constrti@d language and held that the CPLR does not
apply to courts other than the Supreme or CountyrSpsuch as the Civil Court. SEbavez v.
Seventh Ave. Corp39 A.D.3d 454 (2d Dept. 20Qfipding that CPLR 3404 “only applies to
Supreme Court and County Court cases” and not éve YXbrk City Civil Court) LoFredo v.

CMC Occupational Health Serv., P,@89 Misc.2d 781, 782 (App. Term, 2d Dept. 20CHn)(8).

The New York City Civil Court tries cases involviaghounts up to $25,000 as well as
small claims actions not exceeding $3,000 and éeaidsidential landlord/tenant disputes. With
annual filings of at least 600,000 cases, caleodatrol is of vital importance to this court.

By providing for automatic dismissal of casesha Civil Court, this measure would

assist the Civil Court in clearing from its calendaa manner that is expeditious and uniform
those cases in which the plaintiff has no intentmprosecute.

Proposal

AN ACT to amend the civil practice law and rulesyelation to the dismissal of abandoned
cases

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Rule 3404 of the civil procedure lawl ames is amended to read as follows:
Rule 3404. Dismissal of abandoned cases. Aicabe supreme court [Qrd county

court , or the civil court of the city of New Yorkarked “off” or struck from the calendar or

unanswered on a clerk's calendar call, and natnextvithin one year thereafter, shall be



deemed abandoned and shall be dismissed withotst fcoseglect to prosecute. The clerk shall
make an appropriate entry without the necessignadrder.

8 2. This act shall take effect on the thirtietly @fter it shall have become a law.



1. PREVIOUSLY ENDORSED LEGISLATION

1. Medical Testimony in Motor Vehicle No-Fault Inaace Actions
(NYCCCA §1308)

This measure establishes a new section 1308 MekeYork City Civil Court Act to
authorize the submission of a sworn statementpairty’s medical expert in lieu of trial
testimony on the issue of the necessity of medieatment in motor vehicle no-fault insurance
cases.

Under Article 56 of the Insurance Law, and the fagons promulgated pursuant to it,
the injured beneficiary of a no-fault automobilsunance policy may bring a court action against
an insurance company which fails to pay a clainttiercost of medical treatment of an injury
sustained during a motor vehicle accident withird@@s of receipt of proof of the amount of the
loss. In addition, the law authorizes an awarmhttude interest of two percent per month on the
amount of the claim as well as attorney’s feestiirezliin securing the award. Skesurance Law
§ 5106; 11 NYCRR 88 65-4.5(s) and 65-4.6.

In order to prevail on such a claim, the claimanstrestablish (1) the existence of the
insurance policy (2) standing to make the claimp{®pf that the claim was made, and (4) that
the claim was not paid within 30 days of receipthaf claim. Mitchell S. Lustig & Jill Laskin
Schatz, Summary Judgment Motions: Defending No{Rasurer 235 N.Y. Law Journal 4, at 4
(October 26, 2005). Such claims are subject tathienative defense that competent medical
evidence establishes that the medical treatmeaivest by the claimant was not medically
necessary. See.g, Prime Psychol. Serv. v. Progressive Cas. Ins. ZoMisc.3d 1244(A), 2009
WL 2780152 (N.Y.C. Civ. Ct., 2009); Carothers v.i€¢eelndem. Cq.18 Misc.3d 1147(A), 2008
WL 650280 (N.Y.C. Civ. Ct., 2008); Citywide Soc. VK& Psy. Serv., P.L.L.C. v. Travelers
Indem. Co, 3 Misc.3d 608 (N.Y.C. Civ. Ct., 2004).

For the year 2008, there were 219,000 no-fautiggiin the New York City Civil Court,
three-quarters of which involved the issue of maldnecessity. Of these cases, 96 per cent were
for claims of $5,000 or less. The problem is thahedical necessity cases both sides retain the
services of a medical professional to testify &srtimedical expert and end up incurring expert
witness costs in excess of the amount at issuéodile numerous adjournments that a no-fault
case typically undergoes because of the Court'gestad trial calendar. The medical affidavit
enables the parties to preserve the testimonyeaf éxpert and present it at trial when it is
eventually held and enables the court to receiv@icagtestimony without having to sit through
the expert's testimony. The acceptance of the ca¢difidavit is subject to the discretion of the
Court which may reject the affidavit and require #xpert to appear in person and give
testimony.

By allowing the parties to proffer the affidavit thfe medical expert on the issue of
medical necessity, the acceptance of which is stibgpethe discretion of the Court, this measure

10



will facilitate the expeditious adjudication on timerits of the no-fault cases, and thereby help to
clear the Civil Court’s trial calendar.

This measure has a sunset provision so that tleaeyfof the proposed rule can be
evaluated for continuation and possible expansion.

Proposal

AN ACT to amend the New York city civil court aat, relation to no-fault insurance
claims

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. The New York city civil court act is amded by adding a new section 1308 to
read as follows:

8§ 1308. Medical proof in no-fault actions. Anviyao an action for money, not in

excess of five thousand dollars, exclusive of ggeand costs and attorney fees, which seeks

reimbursement for medical treatment pursuant ti@e&106 of the insurance law may submit

the sworn statement of a licensed medical profaasion the issue of the necessity of the

medical treatment. Such statement shall set fbalopinion of the medical professional and the

material facts upon which that opinion is basedcofy of the sworn statement shall be

furnished to all parties no later than the timedtadement is submitted to the court. The sworn

statement shall be accepted by the court in ligesifimony by the medical professional unless,

after the submission of the sworn statement, tluet crects that the medical professional appear

and testify in person.

8 2. This act shall take effect on the first dayahuary next succeeding the date on

which it shall have become law and shall applylta&ions and proceedings commenced on or

11



after such effective date. This act shall expiee&nber 31, 2017.

12



2. Pleading Credit Card Account Number in Consunred® Actions
(CPLR 3016)

This measure amends CPLR 3016 to require that @laimhin an action arising out of a
consumer credit transaction plead the last foutgda the account number of the credit card
used to incur the consumer debt at issue in theract

An action arising out of a consumer credit transactoncerns a “a transaction wherein
credit is extended to an individual and the mopegperty, or service which is the subject of the
transaction is primarily for personal, family, ausehold purposes.” CPLR 105(f).

Where the action arising out of a consumer creditgaction involves a credit card,
resolution of the dispute and satisfaction of thestanding debt raises the issue of closure.
Because credit card debt is sold to third partres@mmonly to several debt collectors serially,
it is often impossible for a debtor to identifitlife debt is valid or who the original creditor is.
is, therefore, not uncommon to find a debtor beingd by different debt collectors for the same
debt. In addition, credit card numbers are charyetthe original creditor or debt purchaser so
that it appears that there may be more than omtt ©&d issued to the debtor. As a result, a
debtor who pays off a claim against the originalaaumber will often find that he or she has a
“second” card that needs to be paid.

By requiring that the last four digits of the asnbnumber of the original credit card be
pled in the complaint, the consumer-debtor wouldlble to verify the obligation and have proof
of payment when the debt is satisfied. Moreovehdving part of the account number in the
complaint, the court can insist that any stipulatd settlement of the action contain that
information and prevent creditors from suing onshene debt twice. This measure restricts the
use of the credit account number to the last fogitsdin order provide enough information to
obtain closure but not so much information as t&erthe consumer-debtor vulnerable to
identity theft.

Proposal
AN ACT to amend the civil practice law and rulesyelation to consumer credit actions

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Rule 3016 of the civil practice law auakds is amended by adding a new
subdivision (i) to read as follows:

(i) Consumer credit transaction. In an action agsiut of a consumer credit transaction

13



where a purchaser, borrower, or debtor is a defdratad the credit obligation being sued upon

was incurred using a credit card, the complaintl sit@te the last four digits of the number

assigned to the credit card. For the purposdsigprovision, “credit card” means and includes

any credit card, credit plate, charge plate, cayrtard, or other identification card or device

issued by a person to another person which magée 1@ obtain a cash advance or a loan or

credit or to purchase or lease property or sendcethe credit of the issuer or of the holder.

8 2. This act shall take effect on the first dayjahuary next succeeding the date on
which it shall have become law and shall applylta&ions and proceedings commenced on or

after such effective date.

14



3. Authorize City Courts to Set Bail for all Felosie
(CPL 530.20)

This measure amends section 530.20 of the CrirRiradedure Law to authorize the City
Courts outside New York City to set bail when aetefant is charged with any felony.

Under CPL 530.20(2), when a defendant is chargealfelony complaint with a felony, a
local criminal court may order recognizance or Jmibject to the following restriction,
specifically, a city, town and village court mayt moder recognizance or bail when the defendant
is either charged with a class A felony or if tlegethdant has two previous felony convictions.
The other local criminal courts not expressly idesd by this provision -- the New York City
Criminal Court and the Nassau County and Suffolkii@p District Courts -- now have the
authority to order recognizance or set bail withibigise limitations.

There is no reason for excluding City Courts frorareising this authority. Like the
New York City Criminal Court and the District CosftCity Courts have access to information,
such as the state criminal history database, tbatdrenable them to make an informed and
reasoned decision about the propriety of releasidgfendant on his or her own recognizance or
on bail after reviewing the defendant’s criminatbry or prior arrest record.

By authorizing the City Court to order recognizancdail when the defendant is charged
with or convicted of any felony, this measure woeldure that the arraignment in the City Court
would be totally dispositive on the issue of bailtbe pending felony charge and would
eliminate the need for counsel for the defendamake an application for bail in the County
Court.

Proposal

AN ACT to amend the criminal procedure law, in tiela to authority of the city courts to
order recognizance or bail for all felonies

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Paragraph (a) of subdivision 2 of sech30.20 of the criminal procedure law
is amended to read as follows:

(a) A [city court, a] town court or a village coumiay not order recognizance or bail when

() the defendant is charged with a class A felamyi) it appears that the defendant has two

15



previous felony convictions;

8 2. This act shall take effect immediately.

16



4. Authorize Remission of Bail in City Court
(CPL 540.30)

This measure amends section 540.30 of the CrirRiradedure Law to authorize the City
Courts outside New York City to remit bail forfeias.

CPL 540.10 provides that a criminal court may fioitiee bail posted by a defendant
where the defendant fails to appear in court witlsaidficient cause. CPL 540.10(1) and (2).
Currently, once forfeiture has occurred in a lazahinal court, the only way to retrieve the bail
is to make an application to a superior court, pktieat, when bail is forfeited by a District
Court, an application for remission may be madi&b court. CPL 540.30(b).

There is no reason to limit that exception to thetizt Court and require a City Court
defendant to go the Supreme Court to obtain a aldecting the remission of the bail. Since the
information necessary to decide a remission appbicas usually contained in the City Court
records, that Court is generally best suited termene such an application. This measure would
also relieve the superior courts of the burdeneaiding applications involving generally small
amounts of forfeited bail.

Proposal
AN ACT to amend the criminal procedure law, in tiela to the remission of bail by city courts

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Paragraph (b) of subdivision 1 of #c%40.30 of the criminal procedure
law, as amended by chapter 248 of the laws of 188 Imended to read as follows:

(b) If the forfeiture has been ordered by a locathmal court, the application must be
made to a superior court in the county, exceptithihe local criminal court which ordered the
forfeiture was a district or citgourt, the application may alternatively be mam¢hat district or
city court.

8 2. This act shall take effect immediately.

17



5. Sealing of Court Record of Action
Dismissed upon Motion of Prosecutor
(CPL 160.50)

This measure amends section 160.50 of the CrirRiradedure Law to authorize the
sealing of the court records in a criminal actiopceeding in the event that the charges are
dismissed upon motion by the prosecutor.

Currently, section 160.50 of the Criminal Procedwas authorizes the court to seal the
records of a criminal action or proceeding whick teaminated in favor of the defendant. The
purpose of the sealing rule is to ensure that émeqm charged with, but not convicted of, a
criminal offense is free of the stigma of havingihéhe subject of the charge. The records
subject to this provision which consist of all oféil records and papers, including judgments and
orders of a court, but not including published tal@cisions or opinions or records and briefs on
appeal, relating to the arrest or prosecutionigiclg all duplicates and copies thereof, on file
with the Division of Criminal Justice Services, aurt, police agency, or prosecutor's office
must be sealed. CPL 160.50(1). Subdivision thfehis provision sets forth the specific
circumstances under which an action or proceeditigpe/considered terminated in favor of the
defendant._Se€PL 160.50(3). This class of dispositions whicialdfy for such treatment
include acquittal and various specified dismissald vacaturs, ld

Prosecutors have the discretion not to proceedavatiminal action or proceeding. See
People v. Thomagl Misc.3d 57, 59 (Sup. Ct., App. Term 2004),c#'N.Y.3d 143 (2005).
Despite the broad class of dispositions coveresigtion 160.50, however, it does not expressly
authorize the sealing of court records when thegmotor moves to dismiss the entire accusatory
instrument or when the prosecutor elects not tequote after the accusatory instrument has
been filed but prior to the arraignment. Thereageason to exclude the records associated with
this class of dispositions from the sealing rulalelsshed by section 160.50 and this measure
would provide that express authorization for inas

By authorizing the sealing of court records upangihosecutor’'s motion to dismiss or
election not to proceed, this measure would extbagrotections of section 160.50 to a person
whose criminal case is terminated in his or heofawnder these circumstances.

Proposal

AN ACT to amend the criminal procedure law, in tiela to sealing of a court record upon
dismissal of a criminal action upon motion of gresecutor

The People of the State of New York, representeskimate and Assembly, do enact as

follows:
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Section 1. Paragraph (b) of subdivision 3 of s#cii60.50 of the criminal procedure
law, as amended by chapter 518 of the laws of 28nended to read as follows:

(b) an order to dismiss the entire accusatoryunsént against such person pursuant to
section 170.30, 170.50, 170.55, 170.56, 180.70,221@10.46 or 210.47 of this chapter or on

the motion of the appropriate prosecut@s entered or deemed entered, or an order tefingna

the prosecution against such person was entersedanirto section 180.85 of this chapter, and
the people have not appealed from such order atdtermination of an appeal or appeals by the
people from such order has been against the peaple;

§ 2. Paragraph (i) of subdivision 3 of section.56f the criminal procedure law is
amended to read as follows:

(i) prior to the filing of an accusatory instrumemta local criminal court against such

person or after the filing of the accusatory ingtemt but prior to an arraignmemhe prosecutor

elects not to prosecute such person. In such etenprosecutor shall serve a certification of
such disposition upon the division of criminal jastservices and upon the appropriate police
department or law enforcement agency which, upoeipéthereof, shall comply with the
provisions of paragraphs (a), (b), (c) and (d)utfdsvision one of this section in the same
manner as is required thereunder with respect tw@er of a court entered pursuant to said
subdivision one.

§ 3. This act shall take effect immediately.
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6. Authorize Electronic Signature in Accusatory tastents
and Supporting Depositions
(CPL 1.20, 100.20, 100.25, 100.30, 150.10, and §T707)

This measure amends various sections of the CrirRimmecedure Law and the Vehicle
and Traffic Law to authorize the use of electra@ignatures in criminal proceedings.

Police agencies throughout the state are curressilyng simplified traffic informations
and supporting depositions which are “signed” vaittligitally stored signature. The Electronic
Signatures and Records Act, State Technology L&B®.-309 (“‘ESRA”)), the purpose of
which is “to support and encourage electronic conssand electronic government” (dee
1999, c. 314, 8 1), expressly authorizes the ustestronic signatures and records in lieu of
handwritten signatures and paper documents andosttghe rules for their creation, protection,
use, and authentication. Under ESRA, the eleatn@uords and the electronic signatures, which
execute those government records, have all the famd effect of non-electronic records and the
non-electronic signatures that may be affixed &nth State Technology Law 88 304 and 305.

The problem is that although ESRA expressly malkese electronic government records
and related signatures admissible in any court &psesvisions of the CPLR -- such as those
governing the admissibility of business recordsre-applicable, this standard is inadequate for
ensuring that electronic signatures are placedherlectronic version of legal instruments used
in criminal court proceedings, such as simplifietbrmations and supporting depositions, in a
manner that complies with due process. Beeple v. Rosel1l Misc.3d 200 (2005).

This measure seeks to comply with due processdatiog a definition of an electronic
signature that provides that in addition to beingekectronic or digital signal assigned to and
under the sole control of a specific person, treeaighe electronic signature will be deemed to
express the electronic signer’s intent to exedwtdaristrument with the same force and effect as a
signature made by hand for the purpose of autreintgs or verifying the contents of the
instrument with which it is associated. This measalso amends provisions of the Criminal
Procedure Law and Vehicle and Traffic Law to explgauthorize the use of an electronic
signature in an accusatory instrument and a supgateposition.

By authorizing the issuance of simplified traffifarmations and supporting depositions
using electronic signatures, this measure will emsite success of electronic ticketing.

Proposal

AN ACT to amend the criminal procedure law and gkhand traffic law, in relation to the use
of electronic signatures

The People of the State of New York, representeéskimate and Assembly, do enact as
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follows:
8 1. Section 1.20 of the criminal procedure la@wnsended by adding a new subdivision
44 to read as follows:

44. “Electronic signature” means a handwrittematgre which is stored digitally as a

digital or electronic symbol, which is attachedtdogically associated with an electronic record

which has been completed except for the additicsuoh electronic signature and which was

executed or adopted by a person with the intesigio the record and which must be unigue to

the person using it, capable of verification, unithersole control of the person using it, attached

to or associated with data in such a manner thtaeaticates the attachment of the signature to

particular data and the integrity of the data tmaitted, and intended by the party using it to have

the same force and effect as the use of a signatfixed by hand.

8 2. Subdivision 1 of section 1.20 of the crimipedcedure law, as amended by chapter
209 of the laws of 1990, is amended to read asvisl

1. “Accusatory instrument” means an indictmentjrahctment ordered reduced pursuant
to subdivision one-a of section 210.20 of this ¢bgmn information, a simplified information, a
prosecutor's information, a superior court inforim@ta misdemeanor complaint or a felony
complaint. Every accusatory instrument, regardbéske person designated therein as accuser,
constitutes an accusation on behalf of the staptaastiff and must be entitled “the people of the
state of New York” against a designated personwknas the defendant. An accusatory

instrument may be signed with either a handwrislignature or an electronic signature as

defined in section subdivision forty-four of thiscsion.

§ 3. Section 100.20 of the criminal procedure lasvamended by chapter 661 of the

21



laws of 1972, is amended to read as follows:

§ 100.20. Supporting deposition; definition, foamd content. A supporting deposition
is a written instrument accompanying or filed imgection with an information, a simplified
information, a misdemeanor complaint or a felonpptaint, subscribed and verified by a person
other than the complainant of such accusatoryunsnt, and containing factual allegations of
an evidentiary character, based either upon per&ooavledge or upon information and belief,
which supplement those of the accusatory instruraedtsupport or tend to support the charge or

charges contained therein. A supporting depositiag be signed with either a handwritten

signature or an electronic signature as defineibdivision forty-four of section 1.20 of this

chapter.

8 4. Subdivision 1 of section 100.25 of the criatiprocedure law, as amended by
chapter 707 of the laws of 1974, is amended to asddllows:

1. A simplified information must be substantialythe form prescribed by the
commissioner of motor vehicles, the commissiongrarks and recreation, or the commissioner

of environmental conservation, as the case mayte simplified information may be signed

with either a handwritten signature or an elect@njnature as defined in subdivision forty-four

of section 1.20 of this chapter.

8 5. Section 100.30 of the criminal procedure imamended by adding a new
subdivision 3 to read as follows:

3. The signature accompanying a verification spmtiin subdivision one may be signed

with either a handwritten signature or an elect@mgnature as prescribed in subdivision forty-

four of section 1.20 of this chapter.
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8 6. Subdivision 1 of section 150.10 of the criatiprocedure law, as amended by
chapter 67 of the laws of 1996, is amended to asddllows:

1. An appearance ticket is a written notice issamdi subscribed by a police officer or
other public servant authorized by state law oalléaw enacted pursuant to the provisions of the
municipal home rule law to issue the same, dirgcinlesignated person to appear in a
designated local criminal court at a designatedréutime in connection with his or halteged
commission of a designated offense. A notice coniiog to such definition constitutes an
appearance ticket regardless of whether it is medeio in some other provision of law as a

summons or by any other name or title. The appearticket may be signed with either a

handwritten signature or an electronic signatureedsmed in subdivision forty-four of section

1.20 of this chapter.

8 7. Subdivision 1 of section 207 of the vehehel traffic law, as amended by chapter
173 of the laws of 1990, is amended to read asviali

1. Except as otherwise provided, the commissishall be authorized consistent with

the applicable provisions of the criminal procedase to prescribe the form of summons and

complaint_or simplified informatiom all cases involving a violation of any provisiof this

chapter, including section twelve hundred threer@f any provision of the tax law or of the
transportation law regulating traffic, or of anylorance, rule or regulation relating to trafficdan
to establish procedures for proper administratov@rols over the disposition thereof. The
commissioner is not authorized to prescribe thenfof summons and complaint for parking,

stopping or standing violations or a violation dicde forty-seven or forty-eight of this chapter.
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§ 8. This act shall take effect on the first dailovember next succeeding the date on
which it shall have become a law and shall appBittactions and proceedings commenced on

or after such effective date.
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7. Single Judge Trials in Certain Misdemeanor Cases
(CPL 340.40(2))

This measure amends section 340.40 of the Crinfiradedure Law to authorize single
judge trials in all local criminal courts where tigem of imprisonment for the offense is not
more than six months.

Section 340.40(2) of the Criminal Procedure Law moawvides that a defendant charged
by information with a misdemeanor must be accoal@dy trial, except that, in the New York
City Criminal Court, a defendant must be accordsthgle judge trial where the authorized term
of imprisonment for the charged misdemeanor isimate than six months.

This measure would extend the exception now agdgkcanly in the New York City
Criminal Court to all local criminal courts. Thus,local criminal courts located outside of New
York City, trials of class B misdemeanors wouldnoajury trials only. This measure does not
infringe on a defendant’s right to a jury trial bese, under the Constitution, the right to a jury
trial attaches only when charged with a crime faroh the maximum penalty is more than six
months’ incarceration, Sdzaldwin v. New York 399 U.S. 66 (1970). Moreover, this measure
would enlarge the misdemeanor trial capacity of3tede’s other local criminal courts.

By authorizing single judge trials for offensessléisan six months, this measure would
shorten the time from arraignment to trial, redti@ecosts associated with empaneling a jury,
and insure an adequate supply of jurors for tla ofi more serious misdemeanors and felony
charges.

Proposal
AN ACT to amend the criminal procedure law, in tigla to trial in certain local criminal courts

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 340.40 ofd¢hminal procedure law, as amended
by chapter 673 of the laws of 1984, is amendeeéad as follows:

2. In any local criminal court a defendant who batered a plea of not guilty to an
information which charges a misdemeanor must berded a jury trial, conducted pursuant to

article three hundred sixty, except that [in theM\¥ork city criminal court,] the trial of an
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information which charges a misdemeanor for whighauthorized term of imprisonment is not
more than six months must be a single judge tiidle defendant may at any time before trial
waive a jury trial in the manner prescribed in sutsibn two of section 320.10, and consent to a
single judge trial.

8 2. This act shall take effect on the first daflovember next succeeding the date on

which it shall have become a law.
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8. Authorizing Judicial Hearing Officers to Hear and
Report on Motion to Vacate a Criminal Judgment@ent&nce
(CPL 440.30)

This measure amends section 440.30 of the Crirfratedure Law to authorize a
judicial hearing officer to hear and report on aiomto vacate a judgment or set aside a
sentence in a criminal proceeding.

Section 440.30 of the Criminal Procedure Law setthfthe procedure for commencing
and disposing of a motion to vacate a judgmenhaiged by CPL 440.10, and a motion to set
aside a sentence, authorized by CPL 440.20. Aomatnder section 440.30, which must be in
writing and made upon notice to the office of thegecutor, is often time-consuming in that it
requires a careful examination of voluminous resaudd, when an issue of fact presents itself,
an evidentiary hearing. S&#L 440.30.

Judicial hearing officers constitute a resourcerappately matched to the task of hearing
this type of application. Persons holding thisagffare retired judges appointed to perform
certain designated judicial functions in civil acriminal courts pursuant to Article 22 of the
Judiciary Law and serve in that capacity for thgppsge of freeing judges to conduct more trials.
People v. Scalz&6 N.Y.2d 604, 608 (1990). The Criminal Proceduaw authorizes a judicial
hearing officer to perform a judicial function iertain circumstances, depending on the court.
For example, in a superior criminal court, a jualibearing officer is authorized, upon a
reference from the court, to hear a pre-trial moaad report his or her findings of fact and law
(CPL 255.20(4)). In alocal criminal court, a jcidi hearing officer is authorized, provided the
parties consent, to try issues of fact and preswde bench trials of class B and unclassified
misdemeanors (CPL 350.20). Currently, there areceopately 300 judicial hearing officers
serving in all trial courts throughout the statesluding courts which exercise criminal
jurisdiction.

This measure would authorize a criminal court ferra motion under section 440.30 to a
judicial hearing officer for a report of his or Herdings of fact and law. In connection with such
an application, the judicial hearing officer wollldve the same authority as a judge of the
criminal court to hear the application, includingiding an evidentiary hearing. The judicial
hearing officer, however, would not have the autiiao decide the application. Instead, the
judicial hearing officer would be required to repiar the referring court his or her findings of
fact and conclusions of law. After reviewing thibmissions of the parties, the record created by
the judicial hearing officer, and his or her repanmti recommendation, the referring court would
then issue a decision.

By authorizing a judicial hearing officer to hehut not determine, these time-consuming
post-trial motions, this measure would enable nuadges to try cases and thereby lessen delay,
which the Court of Appeals has described as “ageized evil to the fair administration of the
criminal justice system.”_People v. ScalZé N.Y.2d at 610.
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Proposal

AN ACT to amend the criminal procedure law, in tigla to authorizing a judicial hearing
officer to hear and report a motion to vacate micral judgment or sentence

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Section 440.30 of the criminal procedaw is amended by adding a new
subdivision (8) to read as follows:

(8) Any motion, pursuant to either section 44m1t@40.20 in accordance with the

procedure specified in subdivision one of this isectmay be referred by the court to a judicial

hearing officer who shall entertain it in the samm@nner as a court. In the discharge of this

responsibility, the judicial hearing officer shhlive the same powers as a judge of the court

making the assignment, except that the judiciatihgabfficer shall not determine the motion but

shall file a report with the court setting forthdings of fact and conclusions of law. The rules of

evidence shall be applicable at any hearing coedutotreunder by a judicial hearing officer. A

transcript of any testimony taken, together with éxhibits or copies thereof, shall be filed with

the report. The court shall determine the motiothenmotion papers, affidavits and other

documents submitted by the parties thereto, therdeaf the hearing before the judicial hearing

officer, and the judicial hearing officer's report.

8 2. This act shall take effect on the first dajlovember next succeeding the date on

which it shall have become a law.
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9. Probation for Endangering the Welfare of a Child
(Penal Law § 65.00)

This measure amends section 65.00 of the penablarthorize the imposition of a term
of probation of three to five years for the offem$@ndangering the welfare of a child.

The sentence of probation seeks to provide an déiewith an opportunity to rehabilitate
him- or herself, without institutional confinementjbject to conditions imposed by the
sentencing court and enforced by the probatior@ffunder whose supervision the offender is
placed._Se€PL 65.00(1).

A person is guilty of endangering the welfare chéd if he or she knowingly acts in a
manner likely to be injurious to the physical, namr moral welfare of a child less than
seventeen years old or directs or authorizes the tchengage in an occupation involving a
substantial risk of danger to his or her life caltie Penal Law § 260.10(1). In addition, a
person is guilty of this offense if, being a parguardian or other person legally charged with
the care or custody of a child less than eighteamsyold, he or she fails or refuses to exercise
reasonable diligence in the control of such clolgrtevent him or her from becoming an “abused
child,” a “neglected child,” or juvenile delinquérr a “person in need of supervision,” as those
terms are defined by the Family Court Act. Perakl§ 260.10(2). Endangering the welfare of
a child is a class A misdemeanor (Penal Law 8§ Z§(ahd subject to a probation period of three
years. CPL 65.00(3)(ii).

The problem is that, although convictions for thifense cover a wide range of factual
scenarios, many of these convictions are comprosakgions to more serious cases of child
endangerment, including child abuse, for which @ogleof court-supervised probation greater
than three years would be appropriate. The maxipenod of probation for this offense is
capped at five years in order to provide for a ptmm period that is consistent with the
sentencing scheme set forth in section 65.00(3igwdwthorizes a sentence of probation of six
years for a class A misdemeanor sexual assaut CBE 65.00(3)(i). A sexual assault is
defined as a conviction for an offense definedend Law Article 130 (sexual offenses), section
263 (sexual performance by a child), and secti&@®s255, 25.26, or 255.27 (incest). A period of
probation that is greater than three but less $itagears for endangering the welfare of a child is
appropriate because in some instances the convididhis offense may be the result of plea
bargain down from an offense that could constitusexual assault.

By enabling a court to exercise some discretiortjqaarly with respect to how it
supervises the interaction between family membessdase resulting in a conviction for
endangering the welfare of a child, this measurelevenable the sentencing court to impose a
sentence that more appropriately applies to this fche case.
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Proposal

AN ACT to amend the penal law, in relation to authiog a term of probation for the offense of
endangering the welfare of a child

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subparagraph (ii) of paragraph (bubftsvision 3 of section 65.00 of the
penal law, as amended by chapter 1 of the law9@d 2is amended to read as follows:

(i) For a class A misdemeanor sexual assaultpéned of probation shall be six years;

(iii) _For the class A misdemeanor of endangetiwelfare of a child, the period of

probation shall be from three vears to five years

8 2. This act shall take effect on the first dajlovember next succeeding the date on

which it shall have become a law.
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10. Fingerprinting of Defendant Charged with
Aggravated Unlicensed Operation of a
Motor Vehicle in the Second Degree
(CPL 160.10)

This measure amends section 160.10 of the CrirRiradedure Law to authorize the
taking of the fingerprints of a defendant chargetth\wggravated unlicensed operation of a motor
vehicle in the second degree.

Fingerprinting is the means by which the crimingtjce system identifies persons who
have been charged with or previously convicted airainal offense. Information concerning a
defendant’s prior criminal convictions is extremageful to a court seeking to determine the
appropriate order for securing the return of thieni@ant to answer a criminal charge. In
addition, information concerning a defendant’s paominal convictions may become relevant
when determining a defendant’s sentence. Sec@0ril0 of the Criminal Procedure Law lists
the offenses for which the fingerprints of the pars/ho is arrested and charged with any one of
those offenses must be taken. Aggravated unliceogeration of a motor vehicle in the second
degree is not listed in section 160.10

Aggravated unlicensed operation of a motor vehgkefrequently charged offense which
involves persons who are driving a motor vehicteraheir authority to do so has been revoked
or suspended. Section 511 of the Vehicle andi€rahw sets forth the degrees of guilt and the
corresponding penalties for this category of oféansA person is guilty of aggravated unlicensed
operation of a motor vehicle in the second degreennthat person operates a motor vehicle
upon a public highway while knowing or having reaso know that his or her license is
suspended, revoked or otherwise withdrawn by timenaissioner, and where one of the
following predicates is also established: (i) tleéethdant has been previously convicted for
operating a motor vehicle with knowledge that hisier license was suspended or revoked; or
(i) the suspension or revocation of the licenseased upon the defendant’s refusal to submit to
a test to determine if the defendant was drivingeurthe influence of alcohol or drugs or is
based on a conviction for driving while under thituence of alcohol or drugs; or (iii) the
suspension was a mandatory suspension that was@upor being charged with driving while
intoxicated or impaired by drugs; or (iv) the defant’s license has been suspended three or
more times for either failing to answer or app@areisponse to a charge of violating the traffic or
tax laws or for failing to pay any fine imposeddygourt. Vehicle and Traffic Law 8 511(2).

This measure seeks to make aggravated unlicensedtimm of a motor vehicle in the
second degree a fingerprintable offense. In tisede of fingerprint information concerning a
person who has been convicted of this offense effamse which demonstrates a propensity for
engaging in conduct that not only undermines r@detg but the authority of a court -- the court
is without access to information vital to determopthe appropriate securing order for that
person when he or she is before the court on anoki@@ge of criminal conduct. The absence of
this fingerprint information also undermines theids ability to impose the appropriate penalty
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particularly where the law authorizes the impositod a higher penalty because a prior
conviction for the fingerprintable offense is agioate for the violation of another provision of
the law. Here, a conviction for aggravate unli@ehgperation of a motor vehicle in the second
degree is the predicate for aggravated unlicenpetation of a motor vehicle in the first degree.
Vehicle and Traffic Law § 511(3).

Proposal

AN ACT to amend the criminal procedure law, in tiela to the fingerprinting of a defendant
charged with aggravated unlicensed operation ob@nvehicle in the second degree

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Subdivision 1 of section 160.10 ofd¢hminal procedure law is amended by
adding a new paragraph (f) to read as follows:

() Aggravated unlicensed operation of a motor gkehin the second degree as defined by

subdivision 2 of section 511 of the vehicle andfigdaw.

8 2. This act shall take effect on the first dajlovember next succeeding the date on

which it shall have become a law.

32



11. Fingerprinting of Defendant Charged with
Aggravated Unlicensed Operation of a
Motor Vehicle in the Third Degree
(CPL 160.10)

This measure amends section 160.10 of the CrirRiradedure Law to authorize the
taking of the fingerprints of a defendant chargetth\wggravated unlicensed operation of a motor
vehicle in the third degree.

Fingerprinting is the means by which the crimingtjce system identifies persons who
have been charged with or previously convicted airainal offense. Information concerning a
defendant’s prior criminal convictions is extremageful to a court seeking to determine the
appropriate order for securing the return of thieni@ant to answer a criminal charge. In
addition, information concerning a defendant’s paominal convictions may become relevant
when determining a defendant’s sentence. Sec@0ril0 of the Criminal Procedure Law lists
the offenses for which the fingerprints of a peradmo is arrested and charged with any one of
those offenses must be taken. Aggravated unliceogeration of a motor vehicle in the third
degree is not listed by section 160.10.

Aggravated unlicensed operation of a motor vehgkefrequently-charged offense which
involves persons who are driving a motor vehicteraheir authority to do so have been revoked
or suspended. Section 511 of the Vehicle andi€rahw sets forth the degrees of guilt and the
corresponding penalties for this category of oféansA person is guilty of aggravated unlicensed
operation of a motor vehicle in the third degreeewkthat person operates a motor vehicle upon a
public highway while knowing or having reason t@mWnthat his or her license is suspended,
revoked or otherwise withdrawn by the commissionéghicle and Traffic Law § 511(1).

This measure seeks to make aggravated unlicensedtmm of a motor vehicle in the
third degree a fingerprintable offense. In theealos of fingerprint information for a person who
has been convicted of this offense -- an offensielwdemonstrates a propensity for engaging in
conduct that undermines road safety -- the cowtizout access to information vital to
determining the appropriate securing order for gemson when he or she is before the court on
another charge of criminal conduct. The absendbkisfingerprint information also undermines
the court’s ability to impose the appropriate pgnparticularly where the law authorizes the
imposition of a higher penalty because a prior adion for the fingerprintable offense is a
predicate for the violation of another provisiortloé law. Here, a conviction for aggravated
unlicensed operation of a motor vehicle in thettldegree is the predicate for aggravated
unlicensed operation of a motor vehicle in the sdcand first degrees. Vehicle and Traffic Law
§ 511 (2) and (3).

This measure limits fingerprinting under sectio®1® to persons arrested or arraigned

in New York City because the New York City Policefartment has the resources to fingerprint
persons charged with this offense.
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Proposal

AN ACT to amend the criminal procedure law, in tiela to the fingerprinting of a defendant
charged with aggravated unlicensed operationmbtor vehicle in the third degree

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Subdivision 1 of section 160.10 ofd¢hminal procedure law is amended by
adding a new paragraph (f) to read as follows:

() Aggravated unlicensed operation of a motor gkehin the third degree as defined by

subdivision 1 of section 511 of the vehicle andfizcdaw where the arrest or arraignment occurs

in the city of New York.

8 2. This act shall take effect on the first dajlovember next succeeding the date on

which it shall have become a law.
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12. Fingerprinting of Defendant Charged with
Driving Ability Impaired
(CPL 160.10)

This measure amends section 160.10 of the CrirRiradedure Law to authorize the
taking of the fingerprints of a defendant chargethariving while ability impaired.

Fingerprinting is the means by which the crimingtjce system identifies persons who
have been charged with or previously convicted afrainal offense. Information concerning a
defendant’s prior criminal convictions is extremageful to a court seeking to determine the
appropriate order for securing the return of thieni@ant to answer a criminal charge. In
addition, information concerning a defendant’s paominal convictions may become relevant
when determining a defendant’s sentence. Sec@0ril0 of the Criminal Procedure Law lists
the offenses for which the fingerprints of a peradmo is arrested and charged with any one of
those offenses must be taken. Driving while abifitpaired is not listed in section 160.10.

A person is guilty of driving while impaired whelmat person operates a motor vehicle
when his or her ability to operate such motor viehie impaired by the consumption of alcohol.
This offense is a traffic infraction punishabledfine of not less than three hundred dollars nor
more than five hundred dollars or imprisonmentaif more than fifteen days, or both a fine and
imprisonment. Vehicle and Traffic Law 8§ 1193(1).

This measure seeks to make driving while impairédgerprintable offense. In the
absence of fingerprint information for a person vilas been convicted of this offense -- an
offense which demonstrates a propensity for engggiconduct that undermines road safety --
the court is without access to information vitatietermining the appropriate securing order for
that person when her or she is before the couainoather criminal charge. The absence of this
fingerprint information also undermines the couadtslity to impose the appropriate penalty
particularly where the law authorizes the impositod a higher penalty because the prior
conviction for the fingerprintable offense is agioate for the violation of another provision of
the law. Here, two or more convictions for drivingile impaired is the predicate for conviction
of a misdemeanor. Vehicle and Traffic Law § 1193(1)

Proposal

AN ACT to amend the criminal procedure law, in tiela to the fingerprinting of a defendant
charged with driving while ability impaired

The People of the State of New York, representéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 1 of section 160.10 ofdheminal procedure law is amended by
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adding a new paragraph (f) to read as follows:

(f) Driving while impaired as defined by subdiviri@ of section 1192 of the vehicle and

traffic law.
8 2. This act shall take effect on the first daflovember next succeeding the date on

which it shall have become a law.
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13. Entry of Civil Judgment for
Supplemental Sex Offender Victim Fee
(CPL 420.35 and 420.40)

This measure amends sections 420.35 and 420.4@ &friminal Procedure Law to
authorize a court to reduce the supplemental dexaér victim fee to a civil judgment in order
to facilitate the collection of that fee.

Section 60.35 of the Penal Law requires a courhfmse fees and surcharges as part of
the sentence of a person convicted of a crime thiglfee determined by the offense that is the
basis for the conviction. It authorizes the imgiosi of a mandatory surcharge, the amount of
which is based upon the classification of the cfterthe crime victim assistance fee; the DNA
data bank fee, which is imposed upon persons redjtir provide material for DNA
identification typing and inclusion in the state BMentification index; the sex offender
registration fee, which is imposed upon personwicted of a sex offense or sexually violent
offense; and the supplemental sex offender vicéig) Which is imposed upon persons convicted
of a sex offense under the Penal Law, promotingossessing the sexual performance by a child,
or incest. The supplemental sex offender fee j8GEL

Section 420.10 of the Criminal Procedure Law esthbk the procedure for collecting
money payments -- such as fines, restitutionsgpanmations -- imposed on persons convicted of
an offense and authorizes a court to reduce tlee fastitution, or reparation to a civil judgment
in order to facilitate its collection. Sections)435 and 420.40 make the procedures set forth in
section 420.10 applicable to the surcharges argideatified in the Penal Law. Section 420.35
expressly makes the procedures that are set fod@dtion 420.10 available for collecting
mandatory surcharges and fees authorized by PemaBL60.35. Section 420.40 establishes a
procedure for deferring, where appropriate, théecabn of these same surcharges and fees and
entering a civil judgment for future execution grsre payment.

The problem is that while both sections 420.35 420140 of the Criminal Procedure
Law expressly refer to the mandatory surchargectimee victim assistance fee, the DNA data
bank fee, and the sex offender registration fegh@eprovision mentions the supplemental sex
offender victim fee. In light of the fact that Reéhaw 8 60.35 requires the court to impose this
fee wherever applicable, there is no reason folueiug the supplemental sex offender fee from
the collection procedures established by secti@s3% and 420.40.

By authorizing a court to enter a civil judgmenbuaghe supplemental sex offender
victim fee, this proposal will provide for the castent application of the law with respect to the
collection of mandatory surcharges and fees.

AN ACT to amend the criminal law, in relation taethollection of the supplemental sex offender
victim fee

37



The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 420.35 of the criminal procedavwe as amended by chapter 56 of the
laws of 2004, is amended to read as follows:

8 420.35. Mandatory surcharge and crime victimséasce fee; applicability to sentences
mandating payment of fines. 1. The provisionseation 420.10 of this article governing the
collection of fines and the provisions of secti@®410 of this article governing deferral of

mandatory surcharges, sex offender registratios, @gplemental sex offender victim fees,

DNA databank fees and financial hardship hearimgsthe provisions of section 430.20 of this

chapter governing the commitment of a defendantaiture to pay a fine shall be applicable to a

mandatory surcharge, sex offender registrationdegplemental sex offender victim fé&aNA
databank fee and a crime victim assistance feeseghpursuant to subdivision one of section
60.35 of the penal law, subdivision twenty-a oftegcthree hundred eighty-five of the vehicle
and traffic law, subdivision nineteen-a of sectioar hundred one of the vehicle and traffic law,
or a mandatory surcharge imposed pursuant to seeigliteen hundred nine of the vehicle and
traffic law or section 27.12 of the parks, recreatand historic preservation law. When the court
directs that the defendant be imprisoned untilnlaadatory surcharge, sex offender registration

fee, supplemental sex offender victim f@eDNA databank fee is satisfied, it must speaify

maximum period of imprisonment not to exceed fiftelays; provided, however, a court may not
direct that a defendant be imprisoned until the diagéory surcharge, sex offender registration fee,

supplemental sex offender victim fees, DNA databank fee is satisfied or otherwisef&lure

to pay the mandatory surcharge, sex offender ragjish fee, supplemental sex offender victim
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feeor DNA databank fee unless the court makes a ogmaeaneous finding on the record, after
according defendant notice and an opportunity tbdzed, that the payment of the mandatory

surcharge, sex offender registration fee, supplémheex offender victim feeor DNA databank

fee upon defendant will not work an unreasonabidgtap upon him or her or his or her
immediate family.
2. Under no circumstances shall the mandatory angeh sex offender registration fee,

supplemental sex offender victim fé@NA databank fee or the crime victim assistanechie

waived provided, however, that a court may waiveedhme victim assistance fee if such

defendant is an eligible youth as defined in suistn two of section 720.10 of this chapter, and

the imposition of such fee would work an unreaséamahbrdship on the defendant, his or her

immediate family, or any other person who is depamhdn such defendant for financial support.
3. It shall be the duty of a court of record or austrative tribunal to report to the

division of criminal justice services on the dispios and collection of mandatory surcharges,

sex offender registration fees, supplemental seendér victim feespr DNA databank fees and

crime victim assistance fees. Such report shallde; for all cases, whether the surcharge, sex

offender registration fee, supplemental sex offendgim fee, DNA databank fee or crime

victim assistance fee levied pursuant to subdivisine of section 60.35 of the penal law or
section eighteen hundred nine of the vehicle aaticdaw has been imposed pursuant to law,
collected, or is to be collected by probation arections or other officials. The form, manner
and frequency of such reports shall be determiyettidocommissioner of the division of
criminal justice services after consultation witle thief administrator of the courts and the

commissioner of the department of motor vehicles.
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8 2. Section 420.40 of the criminal procedure lasvamended by chapter 62 of the laws
of 2003, is amended to read as follows:

8 420.40. Deferral of a mandatory surcharge; firdr@rdship hearings. 1.
Applicability. The procedure specified in this sentgoverns the deferral of the obligation to pay

all or part of a mandatory surcharge, sex offemegistration fee, supplemental sex offender

victim fee,or DNA databank fee imposed pursuant to subdimisioe of section 60.35 of the
penal law and financial hardship hearings relattngandatory surcharges.

2. On an appearance date set forth in a summamsdiggirsuant to subdivision three of
section 60.35 of the penal law, section eighteerdhad nine of the vehicle and traffic law or
section 27.12 of the parks, recreation and hisfmeservation law, a person upon whom a

mandatory surcharge, sex offender registrationdegplemental sex offender victim fex,

DNA databank fee was levied shall have an oppadsgtuaipresent on the record credible and
verifiable information establishing that the mamagtsurcharge, sex offender registration fee,

supplemental sex offender victim fe DNA databank fee should be deferred, in wioolm

part, because, due to the indigence of such peénsopayment of said surcharge, sex offender

registration fee, supplemental sex offender videm or DNA databank fee would work an

unreasonable hardship on the person or his onfraediate family.
3. In assessing such information the superior cshatl be mindful of the mandatory

nature of the surcharge, sex offender registrdgensupplemental sex offender victim faad

DNA databank fee, and the important criminal jus@nd victim services sustained by such fees.
4. Where a court determines that it will defer marall of a mandatory surcharge, sex

offender registration fee, supplemental sex offengdim fee,or DNA databank fee imposed
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pursuant to subdivision one of section 60.35 offtheal law, a statement of such finding and of
the facts upon which it is based shall be madeqgidlte record.
5. A court which defers a person's obligation tgp @anandatory surcharge, sex offender

registration fee, supplemental sex offender videm or DNA databank fee imposed pursuant to

subdivision one of section 60.35 of the penal laallsdo so in a written order. Such order shall
not excuse the person from the obligation to paystircharge, sex offender registration fee,

supplemental sex offender victim fe@,DNA databank fee. Rather, the court's ordell sliract

the filing of a certified copy of the order withetltounty clerk of the county in which the court is
situate except where the court which issues suiéras the supreme court in which case the
order itself shall be filed by the clerk of the doacting in his or her capacity as the countylcler

of the county in which the court is situate. Suatheo shall be entered by the county clerk in the
same manner as a judgment in a civil action in @zwe with subdivision (a) of rule five
thousand sixteen of the civil practice law and sulehe order shall direct that any unpaid balance

of the mandatory surcharge, sex offender registidBe, supplemental sex offender victim fee,

or DNA databank fee may be collected in the samen®aas a civil judgment. The entered order
shall be deemed to constitute a judgment-roll &imel in section five thousand seventeen of the
civil practice law and rules and immediately altatry of the order, the county clerk shall docket
the entered order as a money judgment pursuaettms five thousand eighteen of such law
and rules.

8 3. This act shall take effect on the first daflovember next succeeding the date on

which it shall have become a law.
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14. Issuance of an Arrest Warrant
Based Upon a Simplified Traffic Information
(CPL 120.20)

This measure amends section 120.20 of the CrirRradedure Law to authorize the
issuance of a warrant of arrest upon a simplifraffic information which charges a
misdemeanor.

The simplified traffic information was designedfézilitate the expeditious processing of
many vehicle and traffic offenses and can be usethdrge petty offenses as well as
misdemeanors. Prieser, Practice Commentary, MaisrCons Laws of NY, Book 11A, CPL
100.25, at 366. Where the offense charged is deamsanor, such as driving while intoxicated,
which is a violation of section 1194 of the Vehiealed Traffic Law, and the motorist fails to
appear in court on the designated court date,dbg may wish to issue an arrest warrant to
compel the motorist to appear and answer. Duetaraces in technology, it is becoming
increasingly common for police officers when isguiraffic tickets to issue to a motorist both
the simplified traffic information and the suppagideposition, and then file both instruments on
the court date designated on the simplified traffformation. Taken together, both the
simplified traffic information and the supportingmbsition will furnish sufficient allegations to
establish reasonable cause for the charges th#teseibject of the simplified information and
thereby for issuing the arrest warrant. §&4 140.40; People v. Bobgad3 N.Y.2d 189, 195
(1969)(stating that while a simplified traffic imfoation alone will not support the issuance of an
arrest warrant, a court may issue an arrest wan@or an affidavit which proffers facts
establishing reasonable cause that the respondemhitted the charged offense)

The problem is that while section 120.20(1) prositleat the court may issue a warrant
for a defendant’s arrest if a criminal action hasicommenced with the filing of an accusatory
instrument that is sufficient on its face, it exgsly excludes a simplified traffic information from
serving as the basis for an arrest warrant.

This proposal seeks to amend section 120.20(1¢4ddyicting the prohibition against the
issuance of an arrest warrant to those simplifiaffi¢t informations alleging only a traffic
infraction, and thereby provide authorization foe issuance of an arrest warrant for a charge of
a more serious offense.

By amending section 120.20(1) to authorize theassa of an arrest warrant upon a
simplified traffic information which alleges a tfiaf misdemeanor, the proposal provides the

local criminal courts with the means for effectiwvaddressing criminal conduct that impacts
road safety.

Proposal

AN ACT to amend the criminal law, in relation taetlssuance of an arrest warrant for a person
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charged with a traffic misdemeanor

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 1 of section 120.20 of theamal procedure law, as amended by
chapter 506 of the laws of 2000, is amended to asddllows:

1. When a criminal action has been commencedana criminal court by the filing
therewith of an accusatory instrument, other thammplified traffic information alleging only a

traffic infraction against a defendant who has not been arraignad sych accusatory

instrument and has not come under the controletturt with respect thereto:

(a) such court may, if such accusatory instrumesuificient on its face, issue a warrant
for such defendant's arrest; or

(b) if such accusatory instrument is not sufficientits face as prescribed in section
100.40, and if the court is satisfied that on thsi$ of the available facts or evidence it would be
impossible to draw and file an accusatory instruntieat is sufficient on its face, the court must
dismiss the accusatory instrument.

8 2. This act shall take effect on the first daflovember next succeeding the date on

which it shall have become a law.
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15.  Submission of Request for Supporting Deposition
Directly to Traffic Ticket-Issuing Agency
(CPL 100.25)

This measure would amend section 100.25 of the iGainfProcedure Law by requiring
the recipient of a simplified traffic informatiom appearance ticket to submit a request for a
supporting deposition to the law enforcement age¢nalissued the traffic ticket.

Currently, a defendant charged by a simplifiedimfation is entitled to have filed in
court and served upon him or her a supporting deposlleging facts that establish reasonable
cause for the charges that are the subject ofitin@iBed information. Under the procedure set
forth in CPL 100.25, in order to obtain the suppgyideposition, the defendant must request it
from the court within the time-frame defined by 8tatute -- specifically, before a plea of guilty
or the commencement of trial, but no later tharl&@s after the court appearance date set forth
on the simplified information, Se@PL 100.25(2). Upon receipt of the request, thatcorders
the police officer to supply the supporting deposit The police officer then has 30 days from
the court’s receipt of the request to serve amdtiie supporting deposition.. IdFailure to serve
the supporting deposition within 30 days constgigefficient cause for dismissal of the case.
SeeCPL 170.30(1)(a) and 100.40(2).

This proposal would streamline the process by wthethrequest for the supporting
deposition is transmitted to the law enforcemeeinag by removing the court -- which currently
receives and then forwards the deposition requésim the route of transmission and thereby
provide the law enforcement agency more time teestire supporting deposition.

By requiring the recipient of a simplified infornh@at or appearance ticket to make his or
request for a supporting deposition directly toldvwe enforcement agency, this measure assures

that the case will be decided on the merits by kemgla police officer to file a supporting
deposition in a timely fashion.

Proposal
AN ACT to amend the criminal procedure law, in tiela to request for a supporting deposition

The People of the State of New York, representéskimate and Assembly, do enact as

follows:
Section 1. Subdivisions 2 and 4 of section 100f2&e criminal procedure law, as
amended by chapter 67 of the laws of 1996, are datkto read as follows:

2. A defendant charged by a simplified informatisnupon a timely request, entitled as a
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matter of right to have filed with the court andva&sl upon him or heor if [he] such defendant

is represented by an attorney, upon_his orltterney, a supporting deposition of the
complainant police officer or public servant, conitag allegations of fact, based either upon
personal knowledge or upon information and bepebyiding reasonable cause to believe that
the defendant committed the offense or offensesyela To be timely, such a request must,
except as otherwise provided herein and in suldivithree of this section, be made before entry
of a plea of guilty to the charge specified andbbetommencement of a trial thereon, but not
later than thirty days after the date the defendadirected to appear in court as such date
appears upon the simplified information and upaappearance ticket issued pursuant thereto.
[If the defendant's request is mailed to the cdb#g] Suchrequest must be mailed within such

thirty day period to the agency which employs tbmplainant police officer or public servant

Upon such a request, [the court must order thd} samplainant police officer or public servant
[to] shall serve a copy of such supporting deposition uperdéfendant or his or hattorney,
within thirty days of the date such request is ingax by the [court] agencyr at least five days
before trial, whichever is earlier, and to file Busupporting deposition with the court together
with proof of service thereof. Notwithstanding gmpvision to the contrary, where a defendant
is issued an appearance ticket in conjunction thighoffense charged in the simplified
information and the appearance ticket fails to oonfwith the requirements of subdivision two
of section 150.10, a request is timely when madéater than thirty days after (a) entry of the
defendant's plea of not guilty when he or she le@s arraigned in person, or (b) written notice
to the defendant of his or her right to receivegp®rting deposition when a plea of not guilty

has been submitted by mail.
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4. Notwithstanding any provision of law to the ttany, where a person is charged by a
simplified information and is served with an apeee ticket as defined in section 150.10, such
appearance ticket shall contain the following laagge: "NOTICE: YOU ARE ENTITLED TO
RECEIVE A SUPPORTING DEPOSITION FURTHER EXPLAININGHE CHARGES
PROVIDED YOU REQUEST SUCH SUPPORTING DEPOSITION WIN THIRTY DAYS
FROM THE DATE YOU ARE DIRECTED TO APPEAR IN COURTRSET FORTH ON
THIS APPEARANCE TICKET. [DO YOU REQUEST A SUPPORTENDEPOSITION? []

YES [] NO] ANY SUCH REQUEST MUST BE MAILED TO THRAGENCY WHICH

EMPLOYS THE POLICE OFFICER OR AGENT WHO ISSUED THESMPLIFIED

INFORMATION BEFORE ENTRY OF A PLEA OF GUILTY TO THEHARGE AND

BEFORE COMMENCEMENT OF A TRIAL THEREON, BUT NOT LAHR THAN THIRTY

DAYS AFTER THE DATE YOU ARE DIRECTED TO APPEAR INQURT AS SUCH

DATE APPEARS UPON THE SIMPLIFIED INFORMATION/APPEARNCE TICKET.”

8 2. This act shall take effect on the first dayanuary next succeeding the date on
which it shall have become law and shall applylta&ions and proceedings commenced on or

after such effective date.
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16.  Vacatur of Guilty Plea After Successful Compuletof
Drug Court or Mental Health Court Treatment Program
(CPL 340.20)

This measure would amend the Criminal Procedure tbaauthorize the vacatur of a
guilty plea for a defendant who successfully contgde drug treatment or mental health
treatment court program.

Drug or mental health treatment courts are speeidlcourts that seek to address the
behavioral or psychiatric issues that may undedmme criminal conduct. Drug courts address a
drug offender’s addiction to drugs. Mental healblurts address an offender’s mental illness. In
either court, qualified non-violent offenders agreenter a court-supervised program which
provides the defendant, depending on the typesatinent court, with treatment and counseling
for substance abuse or for mental illness, as age#lducational and vocational assistance.

The rules and conditions of participation in a dougnental health court treatment
program are set forth in a contract that is enteredby the defendant, the defendant’s attorney,
the prosecutor, and the court. Under the ternteetontract, among other things, the defendant
agrees to plead guilty to certain charges andarevent of his or her violation of the contraet, t
the imposition of a sentence based on the conwictithe court agrees that in event that the
defendant complies with the terms of the contraawell as the treatment plan, it will dispose of
the convictions in the manner it stipulated in ¢batract.

A drug or mental health treatment court may agreetate a guilty plea upon a
defendant’s successful completion of a treatmewognam. The problem is there is no provision
of the law that authorizes a court to take thisoact SeeCPL 220.60 (which sets forth all
circumstances wherein a guilty plea can be chamgsdperior court); 340.20 (which states how
a plea may be entered in a local criminal court).

This proposal provides explicit authorization fazaurt, sitting as a drug or mental health
treatment court, to vacate a guilty plea and, bgglso, enables the court to achieve the

program’s aim of assisting a defendant with th& tdovercoming the causes of his or her
criminal behavior.

Proposal

AN ACT to amend the criminal procedure law, in tiela to the vacatur of the guilty plea of a
defendant who successfully completes a drug or ahéealth court treatment program

The People of the State of New York, representeskimate and Assembly, do enact as

follows:
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Section 1. Section 340.20 of the criminal procedaw is amended by adding a new
subdivision 5 to read as follows:

5. Where parties to a proceeding in a drug or aldmdalth treatment court agree, a plea

of quilty may be vacated whether such plea wasfébogay or to a misdemeanor and

notwithstanding the defendant’s prior felony cotigig, provided the district attorney consents

on the record to the vacatur and the defendansinacessfully completed the requirements of the

court's treatment program. The drug or mentalthgatatment court may, in accordance with

the agreement of the parties, allow the entryplea to a reduced charge or permit a dismissal of

the charge.

8 2. This act shall take effect on the first dayanuary next succeeding the date on
which it shall have become law and shall applylta&ions and proceedings commenced on or

after such effective date.
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17. Compelling Court Appearance and Compliance with
Penalty for Unlawful Possession of Alcoholic Bewgra
(ABCL 8§ 65-c)

This measure amends section 65-c of the AlcohadieelBage Control Law to provide
courts with the means to insure that persons uhéeage of 21 years who are charged with
violating this provision appear and answer the ghand comply with any order issued by the
court.

Section 65-c¢(3) authorizes a law enforcement @ifitd summon a person under the age
of 21 to answer a charge of possession of an dlicdbeverage with intent to consume and
authorizes a court, where the charge is sustaiodohe the individual and direct him or her to
complete an alcoholic awareness program or commasaivice. The problem is that the
subdivision’s express prohibition against the usthe power of arrest against an individual so
charged -- ostensibly to avoid marring the minogjsutation with the stigma of an arrest --
renders the court unable to insure that individuappearance before the court to answer the
charge or that individual’'s compliance with any akénthat the court may issue after the charge
has been sustained.

While the need to avoid creating the stigma ofsdrieea legitimate reason for expressly
precluding the arrest of a person under the a@d o¥ho is initially charged with violation of
section 65-c of the Alcoholic Beverage Control Lalere is no reason to continue to limit a
court’s ability to compel the attendance of a ddéart who unlawfully refuses to appear in court
and answer a charge of unlawful possession or after, having appeared and submitted to the
jurisdiction of the court, refuses to return to tomhen directed to do so by the court.

By authorizing a court to suspend the driver’srige of an underaged respondent in a
section 65-c proceeding, this measure will provigecourt with an effective means of assuring
a respondent’s compliance with his or her obligagiander section 65-c. In addition to
amending section 65-c of the Alcoholic Beveraget@bh.aw, this measure also amends license
suspension provisions of the Vehicle and Traffievlia order to assure consistency between the
two titles.

Proposal

AN ACT to amend the alcoholic beverage control &awd the vehicle and traffic law, in relation
to the imposition of driver’s license suspensiapen persons who fail to appear or to
pay fines or participate in alcohol awareness amg or community service upon a
determination by the court of unlawful possessiban alcoholic beverage with the
intent to consume by persons under the age of yward years

The People of the State of New York, representegtiimate and Assembly,
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do enact as follows

Section 1. Subdivision 3 of section 65-c of thehldic beverage control law, as
amended by chapter 137 of the laws of 2001, is detkto read as follows:

3. Any person who unlawfully possesses an alcolibverage with intent to consume
may be summoned before and examined by a coumdawiisdiction of that charge; provided,
however, that nothing contained herein shall autkeoor be construed to authorize, a peace
officer as defined in subdivision thirty-three eiction 1.20 of the criminal procedure law or a
police officer as defined in subdivision thirty-foof section 1.20 of such law to arrest a person
who unlawfully possesses an alcoholic beverage witnt to consume. If a determination is
made sustaining such charge the court may impé@ise aot exceeding fifty dollars and/or
completion of an alcohol awareness program esteaipursuant to section 19.25 of the mental
hygiene law and/or an appropriate amount of comtys@rvice not to exceed thirty hours. In

addition to any fine, alcohol awareness programi@ambmmunity service imposed by the court

pursuant to this section, the court may suspendiiker's license of any person who fails to

appear before the court, pay a fine, complete erhal awareness program or complete

community service pursuant to this section withia period of time established by such court.

Such suspension shall be made upon notice to frebmand shall remain in effect until such

person appears in court, such fine has been padabr program or community service has been

completed to the satisfaction of the court.

§ 2. Paragraph (k) of subdivision 3 of section Bi.the vehicle and traffic law, as added
by chapter 173 of the laws of 1990, is amendeeéad as follows:

k. for a period of up to ninety days because ofcthraviction of the holder of the offenses
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of menacing as defined in section 120.15 of theaplkanv, where such offense was committed
against a traffic enforcement agent employed bycityeof New York or the city of Buffalo
while such agent was enforcing or attempting t@ex® the traffic regulations of such city;

|. for failing to appear before the court or payne or to complete an alcohol awareness

program or complete community service imposed bycthurt pursuant to subdivision three of

section sixty-five-c of the alcoholic beverage cohlaw.

§ 3. Paragraph (a) of subdivision 4-a of sectib® &f the vehicle and traffic law, as
added by section 62 of the laws of 2003, is amenadeead as follows:

(a) Upon receipt of a court notification of theldae of a person to appear within sixty
days of the return date or new subsequent adjoutaes] pursuant to an appearance ticket
charging said person with a violation of any of pinevisions of this chapter (except one for

parking, stopping, or standing), of any violatidrtiee tax law or of subdivision three of section

sixty-five-c of the alcoholic beverage control lawof the transportation law regulating traffic or

of any lawful ordinance or regulation made by alawr public authority, relating to traffic
(except one for parking, stopping, or standingherfailure to pay a fine imposed by a court the
commissioner or his or her agent may suspend tkertdrlicense or privileges of such person
pending receipt of notice from the court that spelson has appeared in response to such
appearance ticket or has paid such fine. Such sagpeshall take effect no less than thirty days
from the day upon which notice thereof is sentH®y¢commissioner to the person whose driver's
license or privileges are to be suspended. Anyeaspn issued pursuant to this paragraph shall
be subject to the provisions of paragraph (j-I3wbdivision two of section five hundred three of

this chapter.
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8 4. This act shall take effect on the first dajNovember next succeeding the date on

which it shall have become a law.
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18. Compelling Court Appearance and Payment of
Fine for Unlawful Possession of Marijuana
(Penal Law § 221.05 and VTL § 510)

This measure amends section 221.05 of the Penatd.@wovide courts with the means
to insure that persons who are charged with possesEmarijuana appear and answer the
charge and pay the fine imposed by the court folation of this provision.

Section 221.05 makes it unlawful, and punishabla bge of $100, to knowingly and
unlawfully possess 25 grams or less of marijudnaaddition, because this provision was
originally enacted as part of the Marijuana Ref@at of 1977, L.1977, c. 360, which sought to
decriminalize the possession of small amounts ofju@ma, the law expressly limits the means
by which to compel an individual’'s appearance iartto the issuance of an appearance ticket.
SeeCPL 150.75. The problem with this limitation &t the local criminal court is powerless to
compel that individual’s appearance before thetdmuanswer the charge of unlawful possession
of marijuana. Moreover, because the local crimawairt is unable to ensure compliance with
sentencing, the local criminal court is also poessito collect a fine.

By authorizing a court to suspend the driver'srige of a person who has failed to appear
in court to answer a charge of violation of, otddito pay a fine imposed under, Penal Law 8§
221.05, this proposal will provide the court with effective means of assuring a respondent’s
compliance with his or her obligations under thed?e.aw

Proposal

AN ACT to amend the penal law, in relation to thie@ension of the driver's license of persons
who fail to appear when summoned or pay fines wamviction of unlawful possession
of marihuana

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. The closing paragraph of section 22&fQBe penal law, as added by chapter
360 of the laws of 1977, is amended to read asvisii

Unlawful possession of marihuana is a violationighable only by a fine of not more

than one hundred dollars. However, where the defeintias previously been convicted of an

offense defined in this article or article [220Jolwundred twentpf this chapter, committed

53



within the three years immediately preceding suohation, it shall be punishable (a) only by a
fine of not more than two hundred dollars, if thedeshdant was previously convicted of one such
offense committed during such period, and (b) Bpeof not more than two hundred fifty
dollars or a term of imprisonment not in excessftden days or both, if the defendant was

previously convicted of two such offenses commitdadng such period. In addition to any fine

or term of imprisonment imposed by the court pun$tia this section, the court may suspend the

driver's license of any person who fails to apfedore the court or who fails to pay a fine

imposed by the court pursuant to this section withe period of time established by such court

for the payment of such fine. Such suspensiord beahade upon notice to such person and

shall remain in effect until such person appeakunt or such fine has been paid to the

satisfaction of the court.

§ 2. Paragraph (k) of subdivision 3 of section Bi.the vehicle and traffic law, as added
by chapter 173 of the laws of 1990, is amendeeéad as follows:

k. for a period of up to ninety days because ofcthreviction of the holder of the offenses
of menacing as defined in section 120.15 of theaplanv, where such offense was committed
against a traffic enforcement agent employed bycityeof New York or the city of Buffalo
while such agent was enforcing or attempting t@ex® the traffic regulations of such city;

|. for failing to appear before the court or paing imposed by the court pursuant to

section 221.05 the penal law

§ 3. Paragraph a of subdivision 4-a of sectiond&ltie vehicle and traffic law, as added
by section 62 of the laws of 2003, is amended &d &s follows:

(a) Upon receipt of a court notification of theldiae of a person to appear within sixty
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days of the return date or new subsequent adjoutaes] pursuant to an appearance ticket
charging said person with a violation of any of pinevisions of this chapter (except one for

parking, stopping, or standing), of any violatidrtiee tax law or of section 221.05 of the penal

law or of the transportation law regulating traffic orasfy lawful ordinance or regulation made
by a local or public authority, relating to traffiexcept one for parking, stopping, or standing) or
the failure to pay a fine imposed by a court thencossioner or his or her agent may suspend the
driver's license or privileges of such person pegdeceipt of notice from the court that such
person has appeared in response to such appeéicket®r has paid such fine. Such suspension
shall take effect no less than thirty days fromdhg upon which notice thereof is sent by the
commissioner to the person whose driver's licemggivleges are to be suspended. Any
suspension issued pursuant to this paragraphisialibject to the provisions of paragraph (j-1)
of subdivision two of section five hundred thredla§ chapter.

8 4. This act shall take effect on the first daflovember next succeeding the date on

which it shall have become a law and apply to afésncommitted on or after such effective date.
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19. Filing of Proof of Service in Landlord-TenanbBeeding
(RPAPL § 735)

This measure would amend RPAPL § 735 to requireitha proceeding to recover
property only the proof of service must be filedhwthe court after the petition has been served.

Prior to September 8, 2005, a proceeding to rec@aproperty under Article 7 of the
Real Property Actions and Proceedings Law was camgtby service of the notice of petition,
or order to show cause, and petition upon the redgat, seee.g, UDCA 8§ 400 (2004); RPAPL
88 731 and 735(1), with the notice of petition gedition filed with the court at a later date. See
RPAPL § 735(2). The current language of RPAPL §(ZB which requires the filing of the
notice of petition and petition with proof of sezeiafter service has been made, reflects the
procedure prior to September 2005. Effective Sapar 8, 2005, the New York City Civil
Court, the District Courts, the City Courts, andvhoand Village Courts became
commencement-by filing-courts. L.2005, c. 452188. All actions and special proceedings,
including RPAPL proceedings, are commenced byitimg fof the summons and complaint or
notice of petition and petition.

The problem is that RPAPL § 735(2) was not amerdedflect this change. As a result,
a petitioner in an RPAPL Article 7 proceeding iquiged to file the notice of petition and
petition twice -- first, when commencing the pradieg and, again, when filing the proof of
service of the petition. No purpose is served dyirig two sets of identical papers in the file.

Amending RPAPL § 735(2) will eliminate the unne@agdiling of a second notice of
petition, or order to show cause, and petition.

Proposal

AN ACT to amend the real property actions and pedaggs law, in relation to the filing of proof
of the service of a petition in a proceeding tamkex real property

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 735 of thd peaperty actions and proceedings law,
as added by chapter 910 of the laws of 1965, isxdetto read as follows:

2. [The notice of petition, or order to show caws®] petition together with proof] Proof

of service [thereof] of the notice of petition,ander to show cause, and petitisimall be filed
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with the court or clerk thereof within three dajtea

(a) personal delivery to respondettemwvservice has been made by that means, and such
service shall be complete immediately upon suchqreal delivery; or

(b) mailing to respondent, when serwgceade by the alternatives above provided, and
such service shall be complete upon the filingrobpof service.

8 2. This act shall take effect immediately.

57



20. Unsealing Youthful Offender Case File
(CPL 720.35)

This measure would amend CPL 720.35 to author@é@vanal court which did not
adjudicate a youthful offender case to unsealéldends of that case when the youthful offender,
whose failure to comply with his or her sentence iesulted in his or her arrest pursuant to a
bench warrant issued by the sentencing court, appedore the non-sentencing criminal court
seeking to be released on his or her own recogoézanon bail prior to appearing before the
court that issued the bench warrant.

Article 720 of the Criminal Procedure Law setslidite Youthful Offender procedure
which authorizes a court to seal the records eimaical proceeding brought against persons,
between the ages of 13 and 19, for the purposesofpting such youths from being stigmatized
“with criminal records triggered by hasty or thotlghs acts which, although crimes, may not
have been the serious deeds of hardened crimin@lggital Newspapers Div. of the Hearst
Corp. v. Moynihan71 N.Y.2d 263, 267-268 (1988)(quoting People rayion 39 N.Y.2d 580,
584 (1976)).

Under this procedure, eligible youths are triedmg criminal defendant would be. Upon
conviction, the court must determine whether thferdant should be treated as a youthful
offender. If a “youthful offender” finding is madt#he court must direct that the conviction be
deemed vacated and replaced by the youthful offefintdling, and it must sentence the
defendant pursuant to Penal Law 8 60.02, which permmaximum indeterminate term of
imprisonment of four years. CPL 720.20 [1]; 720[4D Upon a youthful offender adjudication,
all official records and papers must be sealedL TH.35. CPL 720.35(2), however, permits
portions of the youthful offender record to be waled and disclosed to officials and other
persons under conditions specified by the statuteh as when the state division of parole or the
probation department “requires such official resoadd papers for the purpose of carrying out
duties specifically authorized by law.”

It is common for a court to issue a bench warramtoimpel the appearance of a youthful
offender who has failed to appear in that coudrtswer for the violation of his or her sentence
of probation or conditional discharge. Where teadh warrant is issued by a court whose
process can be executed outside the county whemtirt is located, see.g, CPL 120.70(1),
the youthful offender may be arrested in anothesgliction. Where that occurs, the youthful
offender must be brought before the local crimowlrt in the foreign county so the court can
determine whether the youthful offender shouldddeased on his or her own recognizance or on
bail pending his or her appearance before thengstourt to answer for the violation of his or
her sentence. S&PL 120.90(3); CPL 410.40(b). In order to detererthe type of securing
order that should be issued for the probation too]dhe foreign criminal court requires access
to the violator’s criminal history available on thate criminal record database.

The problem is that since the criminal history rssegily encompasses information
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concerning the youthful offender adjudication tresulted in the sentence of probation or
conditional discharge, that portion of the viol&dristory is sealed and therefore not available.
SeeCPL 735.35(2). The foreign criminal court is #fere hampered in its ability to issue a
securing order that is appropriate for the youtbftgnder.

Amending CPL 720.35 to permit the criminal recoféo adjudicated youthful offender
to be unsealed and disclosed to a court seekiagftoce the arrest warrant that has been issued

against that youthful offender for violating hishar sentence will facilitate the administration of
the youthful offender procedure.

Proposal

AN ACT to amend the criminal procedure law, in tiela to the sealing of the accusatory
instrument

The People of the State of New York, representéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 720.35 ofdhminal procedure law, as amended by
chapter 412 of the laws of 2001, is amended to asddllows:

2. Except where specifically required or permitbgdstatute or upon specific
authorization of the court, all official recordsdgpapers, whether on file with the court, a police
agency or the division of criminal justice servicedating to a case involving a youth who has
been adjudicated a youthful offender, are confidéand may not be made available to any
person or public or private agency, other thandésgnated educational official of the public or
private elementary or secondary school in whichytheh is enrolled as a student provided that
such local educational official shall only have madailable a notice of such adjudication and
shall not have access to any other official recart$ papers, such youth or such youth's
designated agent (but only where the official rdsa@nd papers sought are on file with a court

and request therefor is made to that court ordierk thereof), an institution to which such youth
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has been committed, the division of parole [aadjrobation department of this state that
requires such official records and papers for tmp@se of carrying out duties specifically

authorized by law, and a court determining the aeppate securing order for a youthful offender

who has been brought before the court in connegtitna warrant of arrest pursuant to section

410.40 or 530.70 of this chapter for violation cfemtence of conditional discharge or probation

imposed pursuant to section 60.02 of the pengl peavided, however, that information

regarding an order of protection or temporary oaferotection issued pursuant to section
530.12 of this chapter or a warrant issued in conme therewith may be maintained on the
statewide automated order of protection and wanegistry established pursuant to section two
hundred twenty-one-a of the executive law durirggghriod that such order of protection or
temporary order of protection is in full force agffiect or during which such warrant may be
executed. Such confidential information may be madelable pursuant to law only for
purposes of adjudicating or enforcing such ordearofection or temporary order of protection
and, where provided to a designated educationgiaiffas defined in section 380.90 of this
chapter, for purposes related to the executioh@ttudent's educational plan, where applicable,
successful school adjustment and reentry into ¢inencunity. Such notification shall be kept
separate and apart from such student's schooldeemd shall be accessible only by the
designated educational official. Such notificatgbrall not be part of such student's permanent
school record and shall not be appended to ordedun any documentation regarding such
student and shall be destroyed at such time asstudbnt is no longer enrolled in the school
district. At no time shall such notification be dder any purpose other than those specified in

this subdivision.
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8 2. This act shall take effect on the first dayanuary next succeeding the date on
which it shall have become law and shall applylta&ions and proceedings commenced on or

after such effective date.
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21. Dismissal of Default Judgment
Applications in New York City Civil Court
(NYCCCA § 1402)

This measure would authorize the New York City O8ourt to deny an application for a
default judgment because the Civil Court does aothpersonal jurisdiction over the defendant.

Under CPLR 3215, which is made applicable to thel Court pursuant to NYCCCA §
1402, in order to obtain a default judgment, theliapnt must submit proof that the underlying
claim has merit, that the defendant was served thélsummons and complaint, and that the
defendant defaulted. SE&PLR 3215(f). Aside from demonstrating that delemt was served
with the summons and complaint, the applicant me@dhow that the court has personal
jurisdiction over the defendant who does not resdée jurisdiction.

Because it is a court of limited jurisdiction whiishauthorized to serve its process
statewide, the Civil Court frequently vacates difpudgments that it issues against a defendant
in a dispute which has no contact with New YorkyCiln addition to defendants who reside or
are found in New York City, under NYCCCA 8§ 404, @il Court has personal jurisdiction
over non-resident defendants who transact busimgissn New York City; who commit a
tortious act within New York City; or who own, usepossess any real property in New York
City. Default judgments issued by the Civil Coaglinst non-resident defendants over which
the Court does not have jurisdiction are subjestimatur under CPLR 5015(a)(4). In short, due
to the limits on the jurisdiction of the Civil Cduthe default judgment process creates an
administrative burden unique to the Civil Court.

Amending the Civil Court Act to require a showing an application for a default
judgment that the Civil Court has jurisdiction oenon-resident defendant and authorizing the
Civil Court to deny an application where an inadegushowing has been made will result in a

larger number of Civil Court default judgments atdevithstand a collateral attack under CPLR
5015 and encourage greater care in the decisioontonence an action in the Civil Court.

Proposal
AN ACT to amend the New York city civil court aa, relation to default judgments

The People of the State of New York, representéskimate and Assembly, do enact as

follows:
Section 1. Section 1402 of the New York city crdlurt act is amended by adding a new

last paragraph to read as follows:
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In addition to the proof required by subdivisiohdf said section, the applicant shall file

an affidavit of the facts establishing that therttias jurisdiction of the person of the defendant

who was not served with a summons and complaiimvihe city of New York. The

application for a judgment by default shall be édni the applicant fails to establish that the

court has jurisdiction of the person of the defarida

8 2. This act shall take effect thirty days afteshall have become law.
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22. Protecting Court Proceedings from being
Improperly Influenced by Public Protests and
Demonstrations Held In Vicinity of Courthouse
(Penal Law § 215.50)

This measure would protect all adjudicative proaegsl-- not just jury trials -- being
held in a courthouse against being improperly griliced by protests and demonstrations
concerning that proceeding that are conducted @ptiblic streets and sidewalks outside of a
courthouse.

Subdivision 7 of section 215.50 of the Penal Langady makes it punishable as a
contempt of court in the second degree for a pepsoa public street or sidewalk within 200 feet
of a courthouse to call aloud, hold or display Galals or signs containing written or printed
matter” concerning proceedings within the courtleoushe purpose of these restrictions is to
prevent judges, jurors, and other court officiats1f being influenced by the demonstrations at or
near the courtroom at or prior to the proceedifige problem however is that section 215.70
expressly applies to protests and demonstrati@tsctincern the conduct of a jury trial. While
it is important to limit the influence of publicq@ests and demonstrations concerning a court
case outside of a courthouse upon the judge, nolyatnesses participating in that very case,
there is no reason to limit this protection onlyury trials, and their participants. There are
other non-jury adjudicative proceedings, such asans and special proceedings, which warrant
the same protection afforded to jury trials by mecP15.50 of the Penal Law.

Amending section 215.50 of the Penal Law to applyrotests and demonstrations held
in the vicinity of a courthouse concerning all predings -- both jury trials and non-jury hearings

and adjudications -- conducted in the courthouglepnotect the fair and impartial administration
of justice in all court proceedings.

Proposal
AN ACT to amend the penal law, in relation to cmali contempt in the second degree

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Subdivision 7 of section 215.50 of thagl law is amended to read as follows:
7. On or along a public street or sidewalk withiradius of two hundred feet of any

building established as a courthouse, he orcalie aloud, shouts, holds or displays placards or

signs containing written or printed matter, conaggrihe conduct of [a trial] an action or
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proceedingheing held in such courthouse or the charactéveotourt or jury engaged in such

[trial] action or proceedingr calling for or demanding any specified actiordetermination by

such court or jury in connection with such [triafition or proceeding

8 2. This act shall take effect on the first dayahuary next succeeding the date on
which it shall have become a law and shall apply tmconduct occurring on or after such

effective date.
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23. Increasing Number of Commercial Small Claimg ¢ha
Single Applicant May File in a Month
(NYCCCA 88 1803-A and 1809-A and 22 NYCRR § 2082} 1-

This measure would increase the number of comnmalaians that the New York City
Civil Court is authorized to accept for filing froam applicant during a calendar month.

Currently, the Civil Court Act limits the number cdmmercial small claims filed by a
commercial claimant to five filings per calendarntite The capacity of the Civil Court to
process commercial claims has increased due toeitrease in the number of small claims filed
in that court. In 2008, for example, the numbesmofll claims filings has dropped to
approximately 28,000 from 60,000 filings made if©20

Amending the Civil Court Act and a related provisiaf the Uniform Civil Rules for the
New York City Civil Court to increase the numbercoimmercial claims that a claimant is

authorized to file from five claims to fifty claimger month would enable the Civil Court to use
existing capacity to process additional commerdiims.

Proposal

AN ACT to amend the New York city civil court aat, relation to the filing of
commercial claims

The People of the State of New York, represent&skimate and Assembly, do enact as

follows:

Section 1. Subdivisions (a) and (b) of section3t80of the New York city civil court
act, as amended by chapter 62 of the laws of 28@3amended to read as follows:

(a) Commercial claims other than claims arisingaficonsumer transactions shall be
commenced upon the payment by the claimant ofreyffee of twenty-five dollars and the cost
of mailings as herein provided, without the sena€a summons and, except by special order of
the court, without the service of any pleading othan a required certification verified as to its
truthfulness by the claimant on a form prescribgdhle state office of court administration and

filed with the clerk, that no more than [five] fifsuch actions or proceedings (including the
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instant action or proceeding) have been institdigthg that calendar month, and a required
statement of its cause of action by the claimarsiooneone in its behalf to the clerk, who shall
reduce the same to a concise, written form anddata a docket kept especially for such
purpose. Such procedure shall provide that thenwential claims part of the court shall have no
jurisdiction over, and shall dismiss, any case watpect to which the required certification is
not made upon the attempted institution of theoactir proceeding. Such procedure shall
provide for the sending of notice of such claimdoglinary first class mail and certified mail with
return receipt requested to the party complain@ihagat his or heresidence, if he or she
resides within the city of New York, and his or lnesidence is known to the claimant, or at his
or heroffice or place of regular employment within they@f New York if he_or sheloes not
reside therein or his or hegsidence within the city of New York is not knovanthe claimant.

If, after the expiration of twenty-one days, suctimary first class mailing has not been returned
as undeliverable, the party complained against begbiresumed to have received notice of such
claim. Such notice shall include a clear desaipbf the procedure for filing a counterclaim,
pursuant to subdivision (d) of this section.

Such procedure shall further provide for an eaglgring upon and determination of such
claim. The hearing shall be scheduled in a mawhéh, to the extent possible, minimizes the
time the party complained against must be absent &mployment.

Either party may request that the hearing be sdbddluring evening hours, provided
that the hearing shall not be scheduled duringiegdmours if it would cause unreasonable
hardship to either party. The court shall not asomably deny requests for evening hearings if

such requests are made by the claimant upon conamemt of the action or by the party
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complained against within fourteen days of recefighe notice of claim.

(b) Commercial claims in actions arising out of s@mer transactions shall be
commenced upon the payment by the claimant ofreyffee of twenty-five dollars and the cost
of mailings as herein provided, without the sena€a summons and, except by special order of
the court, without the service of any pleading othan a required statement of the cause of
action by the claimant or someone on its behathefclerk, who shall reduce the same to a
concise written form including the information réea by subdivision (c) of this section,
denominate it conspicuously as a consumer trasaend record it in the docket marked as a
consumer transaction, and by filing with the clankequired certificate verified as to its
truthfulness by the claimant on forms prescribedhaystate office of court administration.

Such verified certificate shall certify (i) thattikelaimant has mailed by ordinary first
class mail to the party complained against a dentettet, no less than ten days and no more
than one hundred eighty days prior to the commeraoéwf the claim, and (ii) that, based upon
information and belief, the claimant has not ing&tt more than [five] fiftyactions or
proceedings (including the instant action or prdaag) during the calendar month.

A form for the demand letter shall be prescribed famnished by the state office of court
administration and shall require the following inf@tion: the date of the consumer transaction;
the amount that remains unpaid; a copy of thaeralglebt instrument or other document
underlying the debt and an accounting of all paysyeand, if the claimant was not a party to the
original transaction, the names and addresse®qddtties to the original transaction; and a
statement that the claimant intends to use thisgbahe court to obtain a judgment, that further

notice of a hearing date will be sent, unless paynsereceived by a specified date, and that the
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party complained against will be entitled to appasaid hearing and present any defenses to the
claim.

In the event that the verified certificate is noagerly completed by the claimant, the
court shall not allow the action to proceed uthtd verified certificate is corrected. Notice of
such claim shall be sent by the clerk by both @uirirst class mail and certified mail with
return receipt requested to the party complain@ihagat his or heresidence, if he or she
resides within the city of New York, and his or hesidence is known to the claimant, or at his
or heroffice or place of regular employment within thgy©f New York if he_or sheloes not
reside therein or his or hegsidence within the city of New York is not knotmthe claimant.

If, after the expiration of thirty days, such oralin first class mailing has not been returned as
undeliverable, the party complained against shajpiesumed to have received notice of such
claim.

Such procedure shall further provide for an eaglgring upon and determination of such
claim. The hearing shall be scheduled in a mawhéh, to the extent possible, minimizes the
time the party complained against must be absent @&mployment. Either party may request
that the hearing be scheduled during evening hpuosjded that the hearing shall not be
scheduled during evening hours if it would causeasonable hardship to either party. The
court shall not unreasonably deny requests foriagdmearings if such requests are made by the
claimant upon commencement of the action or by#réy complained against within fourteen
days of receipt of the notice of claim.

8 2. Subdivision (c) of section 1809-A of the N¥ark city civil court act, as added by

chapter 653 of the laws of 1987, is amended to asddllows:
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(c) A corporation, partnership or association, Wwhitstitutes an action or proceeding
under this article shall be limited to [five] fifsuch actions or proceedings per calendar month.
Such corporation, partnership or association siwaiplete and file with the clerk the required
certification, provided it is true and verified tasits truthfulness, as a prerequisite to the
institution of an action or proceeding in this pafrthe court.

8 3. This act shall take effect on the thirtietly @fter it shall have become a law.

Proposed Rule Amendment

8§ 208.41-a(a) Commercial Claims Procedure

(a) A commercial claims action may be brought lmja@mant that is: (1) a corporation,
including a municipal or public benefit corporatigrartnership, or association, which has its
principal office in the State of New York, or (2) assignee of any commercial claim, subject to
the restrictions set forth in NYCCCA 8§ 1809-A. Tdetion shall be instituted by the claimant or
someone on its behalf by paying the filing fee tredcost of sending the notice of claim as
provided in NYCCCA 8§ 1803-A and by filing and sigg a written application containing the
following information:

() claimant's name and principal office address;

(2) defendant's name and place of residence oe plalousiness or employment;

(3) the nature and amount of the claim, includiated, and other relevant information;
where the claim arises out of a consumer transaéfio the purposes of this rule, to be deemed
one where the money, property or service whichessubject of the transaction is primarily for

personal, family or household purposes), inforntaibowing that the transaction is a consumer
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transaction;

(4) a certification that not more than [five] fiftfaims have been instituted in the courts
of this State in the calendar month; and,

(5) in the case of a commercial claim arising du oonsumer transaction, a certification
that the claimant has mailed a demand letter, aantathe information set forth in NYCCCA §
1803-A, no less than 10 days and no more than &g prior to the commencement of the

claim.
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24.  Authorizing a Corporation with an Office Anywkdn State to
Commence a Commercial Small Claims Proceeding in
New York City Civil Court
(NYCCCA 88 1801-A and 1809-A and 22 NYCRR § 208231-

This measure would authorize a corporation whichdraoffice anywhere in the State to
file a commercial claim in the New York City Civilourt.

Sections 1801-A and 1809-A of the New York City ICwourt Act authorize only
corporations that maintain a principal office i thtate to file commercial claims with the Civil
Court. There is no reason to limit the right toncnence a commercial claim proceeding to only
those corporate plaintiffs that have a principaiain office located in New York State.

Amending the Civil Court Act and the related pramsof the Uniform Civil Rules for

the New York City Civil Court to remove the termriipcipal” would enable a corporation that
has any office in the state to commence a commeaian.

Proposal

AN ACT to amend the New York City civil court aa, relation to the filing of
commercial claims

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Subdivision (a) of section 1801-A af tew York city civil court act, as
amended by chapter 435 of the laws of 1992, isdeetto read as follows:

(a) The term "commercial claim” or "commercial olai' as used in this article shall
mean and include any cause of action for money oiyn excess of the maximum amount
permitted for a small claim in the small claimstpErthe court, exclusive of interest and costs,
provided that subject to the limitations containedection eighteen hundred nine-A of this
article, the claimant is a corporation, partnersiripssociation, which has [its principal] an
office in the state of New York and provided tHa¢ tefendant either resides, or has an office for

the transaction of business or a regular employnvétttin the city of New York.

72



8 2. Subdivision (a) of section 1809-A of the N¥uwrk city civil court act, as added by
chapter 653 of the laws of 1987, is amended to asddllows:

(a) Any corporation, including a municipal corpaoator public benefit corporation,
partnership, or association, which has [its priajipnoffice in the [city]_stateof New York and
an assignee of any commercial claim may institataaion or proceeding under this article.

8 3. This act shall take effect on the thirtietly @fter it shall have become a law.

Proposed Rule Amendment

8§ 208.41-a(a) Commercial Claims Procedure

(a) A commercial claims action may be brought lmja@mant that is: (1) a corporation,
including a municipal or public benefit corporatjgrartnership, or association, which has [its
principal] anoffice in the State of New York, or (2) an assigioé any commercial claim, subject
to the restrictions set forth in NYCCCA § 1809-Ahe action shall be instituted by the claimant
or someone on its behalf by paying the filing fad ¢ghe cost of sending the notice of claim as
provided in NYCCCA 8§ 1803-A and by filing and sigg a written application containing the
following information:

(1) claimant's name and [principal] office address;

(2) defendant's name and place of residence oe jpialousiness or employment;

(3) the nature and amount of the claim, includiated, and other relevant information;
where the claim arises out of a consumer transaftioe where the money, property or service
which is the subject of the transaction is prinyafioir personal, family or household purposes),

information showing that the transaction is a comsutransaction;
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(4) a certification that not more than five clailvesse been instituted in the courts of this
State in the calendar month; and,

(5) in the case of a commercial claim arising du oonsumer transaction, a certification
that the claimant has mailed a demand letter, aantathe information set forth in NYCCCA §
1803-A, no less than 10 days and no more than &g prior to the commencement of the

claim.
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25. Mandatory Arbitration of No-Fault Insurance @isi
(Insurance Law 8§ 5106)

This measure amends the Insurance Law to requinelatary arbitration of no fault
motor vehicle insurance claims and to lower theriedt rate on overdue insurance claims from
two percent to one percent per month.

Section 5106(a) of the Insurance Law authorizestimemencement of either an
arbitration proceeding or a civil court action ézover a no-fault personal injury claim not paid
within 30 days of submission of proof of the claimran insurer, and authorizes an award to
include interest of two percent per month on theam of the claim as well as attorney’s fees
incurred in securing the award. Arbitration pratiegs, which are governed by the procedures
set forth in 11 NYCRR Sub Part 65-4, are subjetimided review by the courts. An arbitration
award is binding on all parties to the arbitrationless vacated or modified by a master
arbitrator. The award of a master arbitrator imtis also binding on the parties to the
proceeding, unless vacated or modified by a caudrny of the grounds set forth in Article 75 of
the Civil Practice Law and Rules. Moreover, whitveamount of the award of a master
arbitrator is $5,000 or more, exclusive of inter@msattorney’s fees, a claimant may obtaifea
novo court review of his or her claim.

Despite the availability of arbitration, and thetfthat almost all overdue payment claims
fall far below $5,000, most claimants proceed byrtaction. As a result, the case dockets of
courts where these claims have been filed haveriexped a dramatic increase in size. In the
New York City Civil Court, for example, no-fault as have been primarily responsible for the
rise of the caseload of that court from 212,00@d# in 2000 to over 620,000 filings in 2008.
The rise in the number of case filings has placsj@ificant administrative burden on the
courts.

Amending the Insurance Law to provide for mandasohytration of overdue insurance
claims will assure the competent disposition okéhelaims by arbitrators, qualified to review
issues involved in no-fault insurance disputes]evachieving the important objective of
reducing the administrative burden that these datace on the courts. The courts will
continue to have the authority to review the awarohaster arbitrators, in accordance with
Article 75 of the CPLR, and conductlanovo review of such awards in excess of $5,000.
Moreover, amending the Insurance Law to reducéntieeest on an overdue insurance claim will
make it less lucrative to file a large number affsalaims and reduce the burden on the
arbitration panel.

Proposal

AN ACT to amend the insurance law, in relationhe arbitration of no-fault insurance claims
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The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subsections (a) and (b) of section %f@6e insurance law, subsection (b) as
amended by chapter 452 of the laws of 2005, arendatkto read as follows:

(a) Payments of first party benefits and additiditat party benefits shall be made as the
loss is incurred. Such benefits are overdue ifpaad within thirty days after the claimant
supplies proof of the fact and amount of loss snsth If proof is not supplied as to the entire
claim, the amount which is supported by proof isrdue if not paid within thirty days after such
proof is supplied. All overdue payments shall batarest at the rate of [two] omercent per
month. If a valid claim or portion was overdue, th@&mant shall also be entitled to recover his
or herattorney's reasonable fee, for services neceggarnformed in connection with securing
payment of the overdue claim, subject to limitasipmomulgated by the superintendent in
regulations.

(b) [Every insurer shall provide a claimant wikie toption of submitting any dispute] All
disputesnvolving the insurer's liability to pay first ggibenefits, or additional first party
benefits, the amount thereof or any other mattechvinay arise pursuant to subsection (a) of

this section shall be submittéol arbitration pursuant to simplified procedure®éopromulgated

or approved by the superintendent. Such simplifietedures shall include an expedited
eligibility hearing option, when required, to desade the insurer for first party benefits pursuant
to subsection (d) of this section. The expeditégilality hearing option shall be a forum for
eligibility disputes only, and shall not includestiubmission of any particular bill, payment or

claim for any specific benefit for adjudication,rrehall it consider any other defense to payment.
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8 2. This act shall take effect one year aftshéll have become a law and shall apply to

all claims made on or after such effective date.
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26. Statewide Service of a Criminal Summons
(Constitution Art. VI, 8 1, CPL 130.40,
UJCA 8§ 2005 and UCCA § 2005)

We propose amendments to the State Constituti@hthenCriminal Procedure Law, the
Uniform Justice Court Act and the Uniform City CbAct to authorize the service of a criminal
summons issued by a City, Town, and Village Conyihere in the state.

A criminal summons is a process that directs ardizfet to appear in a local criminal
court for arraignment on a charge alleged in ansatory instrument filed with that court. CPL
130.10(1). Unlike an arrest warrant, which ensardsefendant’s appearance by authorizing a
police officer to physically take the defendanbintistody and deliver him or her to the court,
seeCPL 120.10(1), the criminal summons merely ndditiee defendant of the criminal
proceeding. CPL 130.10(1). Moreover, since a ecrahsummons can be served by either a
police officer, the complainant, or any person derage 18 years who is designated by the
court to the serve the summons, €84 130.40(1), it constitutes a method of compglthe
appearance of a defendant that saves valuablenfmrcement resources.

The problem is that a criminal summons can onlgdrged upon a defendant in the
county where the criminal court sits or in an aeijog county._Se€PL 130.40(2). The source
of this limitation is Article VI, section 1(c) ohe State Constitution which provides that “[t]he
legislature may provide . . . that processes, wésrand other mandates of town, village and city
courts outside the city of New York may be served executed in any part of the county in
which the courts are located or any part of angiadjg county.” Despite these constitutional
limitations, the Criminal Procedure Law effectivg@sovides for the execution anywhere in the
state of an arrest warrant issued by a City, Tomwilkage Court, provided the local criminal
court in the county where the arrest is to be nemorses the warrant of arrest of the issuing
court. See€CPL 120.70(2)(b). There is no reason to treatmaical summons different than an
arrest warrant with respect to its territorial teac

In addition to amending Article VI, section 1(c)tbe State Constitution to permit the
process of the City, Town and Village Courts tasbeved anywhere in the State, New York
statutory provisions relating to the limit of tregritorial reach of the process of these Courts
must also be amended.

ProposalConstitutional)
CONCURRENT RESOLUTION OF THE SENATE AND ASSEMBLYgposing an
amendment to section 1 of article 6 of the contsitu in relation to the process of the

village, town and city courts

Section 1. Resolved (if the condimat subdivision c of section 1 of
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article 6 of the constitution be amended to reafksns:

c. All processes, warrants and other mandateseafdhrt of appeals, the supreme court
including the appellate divisions thereof, the ¢aidirclaims, the county court, the surrogate's
court and the family court may be served and exetut any part of the state. All processes,
warrants and other mandates of the courts or adwivil and criminal jurisdiction of the city of
New York may, subject to such limitation as maypbescribed by the legislature, be served and
executed in any part of the state. The legislatueg provide that processes, warrants and other

mandates of the district [court], town, village aty courts outside the city of New Yorkay

be served and executed in any part of the statketfat processes, warrants and other mandates
of town, village and city courts outside the cifyNew York may be served and executed in any
part of the county in which such courts are locatesh any part of any adjoining countyy].

8 2. Resolved (if the concur) Theforegoing amendment be

referred to the first regular legislative sessionwening after the next succeeding general
election of members of the assembly, and, in comtgrwith section 1 of article 19 of the
constitution, be published for 3 months previouth®time of such election.

ProposalStatutory)

AN ACT to amend the criminal procedure law, thefarmn city court act, and the uniform justice
court act, in relation to the criminal summons egsby town, village and city courts

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Subdivision 2 of section 130.40 of¢hminal procedure law is amended to

read as follows:
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2. A summons may be served anywhere in [the coafnigsuance or anywhere in an
adjoining county] the state

8 2. Section 2005 of the uniform city court acamended to read as follows:

8 2005. Further powers of judges; process and atasd The judges of the court shall
have the power and jurisdiction to send processé®ther mandates in any matter of which they
have jurisdiction into any part of the [county aryadjoining county] statdor service or
execution, as provided by the criminal proceduve land particularly to compel the attendance
of witnesses, to order the conditional examinatibwitnesses, to issue commissions for the
examination of witnesses within or without the stab inquire into the sanity of a defendant and
to dismiss the prosecution of an action conformablhe provisions of the criminal procedure
law, and to punish for criminal contempt a persaoitgthereof in the manner and subject to the
limitations prescribed for courts of record by jhdiciary law.

8 3. Section 2005 of the uniform justice court astamended by chapter 1097 of the
laws of 1971, is amended to read as follows:

8 2005. Further powers of judges; process and ataad The court shall have the power
and jurisdiction to send processes and other masdatany matter of which it has jurisdiction
into any part of the [county or any adjoining codrdtate for service or execution, as provided
by the criminal procedure law; and particularlyctompel the attendance of withesses, to order
the conditional examination of witnesses withimathout the state, to inquire into the sanity of
a defendant and to dismiss the prosecution of aonaconformably to the provisions of the
criminal procedure law, and to punish for criminahtempt a person guilty thereof in the

manner and subject to the limitations prescribedduwrts of record by the judiciary law.
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8 4. This act shall take effect on the same daydlconcurrent resolution proposing an
amendment to section 1 of article 6 of the constity in relation to the process of the village,

town and city courts, first proposed in the yeatPGhall take effect.
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27. Entry of Default Judgment for Certain Petty @Qffes
(CPL 170.10)

This measure would add a new subdivision 10 ta@edi70.10 of the Criminal
Procedure Law to authorize a court to enter aygpl#a and issue a default judgment against
persons charged with petty offenses who do notappecourt to answer their respective
charges.

Currently, thousands of summons are issued for stfehses to persons who
purposefully refuse to respond to them. Pettynsféefor the purpose of this amendment means
any violation (se€PL 1.20) and as a practical matter includes & it varied range of
charges such as, among others, harassment indvedséegree (Penal Law § 240.26), disorderly
conduct (Penal Law § 240.20), unlawful postingaafertisement (Penal Law 8§ 145.30), and
unlawful possession of an air gun on school groReésal Law 8§ 265.06) as well as violations
of local laws, statutes or ordinances. These noffenses, however, rarely justify the time and
expense of issuing an arrest warrant to compedttieeadance of the person charged with the
petty offense. As a result, the summonses renre@nforced and the law ignored. This measure
is an effort to establish a meaningful disincenfivesuch disregard of the law.

This measure specifically excludes traffic infraos because the failure to respond to a
summons is covered by VTL § 1806-a. It also exetutthe petty offenses of loitering for a
deviate sexual purpose (CPL 240.35(3)) and loitefam the purpose of engaging in prostitution
(CPL 240.37(2)), both of which are printable offesis Se€CPL 160.10(1)(d). Since the
Legislature has concluded that the seriousneds€lass of offenses warrants the creation of an
identifying record that protects the innocent ddfart from false accusations as well as assists
courts in sentencing repeat offenders, GB& 160.10 Practice Commentaries (McKinney's
2004), persons charged with these loitering offersé®muld not be subject to criminal liability as
a result of a default judgment, which is not basedhe determination of the merits of the state’s
case.

Although this measure authorizes the entry of #ygplea and the issuance of a default
judgment, which can be enforced as a civil judgmiesstffords the defendant an additional
opportunity to appear in court and defend agalmstharge. The clerk of the court is directed to
send by certified mail a notice to the defendaat ghguilty plea will be entered and a default
judgment issued against that defendant unless bleeoappears and answers the charges. The
measure provides that where the defendant appednsi@ads not guilty, no fine or penalty shall
be imposed against that defendant prior to theihgldf a trial.

Proposal

AN ACT to amend the criminal procedure law, in tiela to the entry of a guilty plea and a
default judgment for certain petty offenses for {amswering defendants
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The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Section 170.10 of the criminal procedaw is amended by adding a new
subdivision 10 to read as follows:

10. (a) Notwithstanding any other provision of lemthe contrary, in the event any

person charged with a petty offense, other thaaffid infraction defined in the vehicle and

traffic law or a violation of loitering as describ& paragraph (d) of subdivision one of section

160.10, does not answer within the time specifiled,court having jurisdiction, in addition to

any other action authorized by law, may enter a pfeguilty on behalf of the defendant and

render a default judgment of a fine determinedigydourt within the amount authorized by law

upon conviction for such offense. Any such defaudgment shall be civil in nature, but shall be

treated as a conviction for the purposes of thitia® However, at least thirty days after the

expiration of the original date prescribed for einig a plea and before a plea of quilty and a

default judgment may be rendered, the clerk otcthat, shall notify the defendant by certified

mail: (a) of the violation charged; (b) of the inmgkng plea of quilty and default judgment; (c)

that such judgament will be filed with the counter of the county in which the person is

located; and (d) that a default judgment or pleguilty may be avoided by entering a plea or

making an appearance within thirty days of the sendf such notice. Pleas entered within that

period shall be in a manner prescribed in the potlo no case shall a default judgment and plea

of guilty be rendered more than two years afteretki@ration of the time prescribed for originally

entering a plea. When a person has entered apied quilty and has demanded a trial, no fine

or penalty shall be imposed for any reason prighéoholding of the trial, which shall be
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scheduled by the court within sixty days of sucimdnd.

(b) The filing of the default judgment with the ey clerk shall have the full force and

effect of a judgment duly docketed in the officesath clerk and may be enforced in the same

manner and with the same effect as that providddveyn respect to executions issued against

property upon judgments of a court of record archgudgment shall remain in full force and

effect for ten years notwithstanding any other miow of law.

(c) Notwithstanding the provisions of paragraphdfathis subdivision, the clerk of the

court shall have two years from the effective ddtihis subdivision to serve notice upon a

defendant charged with a petty offense other thaaffic infraction or a violation of loitering as

described in paragraph (d) of subdivision one ofise 160.10 who has not answered within the

time specified and prior to the effective datelo$ subdivision.

8 3. This act shall take effect on the first daflovember next succeeding the date on

which it shall have become law.
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28. Violation for Unauthorized Parking in
Handicapped Parking Area Access Aisle
(VTL 8§ 1203-b)

This measure would amend the Vehicle and Traffw k@amake it a violation to park in
a handicapped parking area access aisle in aligyodatking areas.

Currently, section 1203-b makes it a violationdgverson to stop, stand or park in any
area designated as a handicapped parking spaas tinéevehicle bears the requisite parking
permit.

A problem arises where a person stops, standsrks pathe access aisle that is used to
reach a parking space designated for handicappestslr A parked or stopped car in a parking
aisle interferes with a handicapped driver's aptiat park his or her car and ultimately
undermines the law’s protection of a handicappedques ability to park in a space designated
for his or her use.

Section 1203-c does prohibit parking in a handiegparking aisle, but this prohibition
is limited only to parking areas associated wihapping center or facility. There is no basis
for treating a driver with a disability one wayarshopping mall parking lot and another way in
other public parking areas, such as a governmenéicparking lot.

This measure seeks to make the legal protectidodatl to drivers with a disability
applicable to all public parking areas.

Proposal

AN ACT to amend the vehicle and traffic law, inatbn to unauthorized parking in a
handicapped parking area

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 1203-b of\bhicle and traffic law, as amended by
chapter 203 of the laws of 1981, is amended to asddllows:

2. It shall be a violation for any person to steand or park a vehicle (m) any area
designated as a place for handicapped parkingsuthesvehicle bears a permit issued under

section one thousand two hundred three-a or atrat issued under section four hundred
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four-a of this chapter and such vehicle is beirgdusr the transportation of a severely disabled

or handicapped person, or (b) in a handicappedrzpdccess aisleThis subdivision shall not

apply to a violation of section twelve hundred #iceof this chapter.
8 2. This act shall take effect on the first dayanuary next succeeding the date on

which it shall have become law.
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29. Violation for False Vehicle Parking
Permit for Handicapped Persons
(VTL § 1203-a)

This measure would amend the Vehicle and Traffiw kamake it unlawful to use or
display a fake special vehicle identification patkpermit.

Currently, as part of the parking privileges affendo drivers with a disability or
handicap, section 1203-a(4) of the Vehicle andfitrbbw makes it unlawful for an otherwise
healthy driver to obtain a parking permit for haragiped drivers using false information. A
growing problem throughout the state is the uskdalthy drivers of fake or materially altered
handicapped driver parking permits. This problemat addressed by section 1203-a(4).

By amending section 1203-a(4) to include persons uge or display a handicapped
driver parking permit, this measure would elimingite anomaly in the law that makes it illegal

for a person to make a false statement to obtgamaine parking permit, but does not make it
illegal to use a forged permit.

Proposal
AN ACT to amend the criminal procedure law, in tigla to the use of false parking permit

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 4 of the section 1203-thefvehicle and traffic law, as amended
by chapter 298 of the laws of 2007, is amendeddd as:

4. A person who knowingly and wilfully with the emt to deceive makes a false
statement or gives information which such indivickraows to be false to a public official to
obtain a parking permit for handicapped persorts prevent the marking on such permit of the
last three digits of a driver’s license or non-drilicense identification card held by such person

or who uses or displays an altered or countenpaitisl vehicle identification parking permit or

one issued to another persamaddition to any other penalty provided by lahall be subject to

a civil penalty of not less than two hundred fiitgllars nor more than one thousand dollars.
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8 2. This act shall take effect on the first dayanuary next succeeding the date on
which it shall have become law; provided, howeiteshall only apply to any person who uses or
displays an altered or counterfeit special vehobatification parking permit or one issued to

another person on or after such effective date.
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30. Issuance of Transcript of Judgment
(NYCCCA 81911, UDCA 8§ 1911, UCCA § 1911,
and UJCA § 1911)

This measure would amend the New York City Civib@dAct, the Uniform District
Court Act, the Uniform City Court Act, and the Umiim Justice Court Act to authorize a fee for
issuing a transcript of judgment.

Section 1911 of the New York City Civil Court Aatéeach of the aforementioned
Uniform Court Acts authorizes the clerk of the mdpve courts to collect a fee for issuing a
satisfaction of judgment and any certificate attesto the satisfaction of the judgment. The
problem arises from the fact that none of thesertCaets expressly authorizes a fee for the
issuance of a transcript of judgment. The curpeattice in each of these courts, however, has
been to collect a fee for the transcript of judgtmen

The legal justification for the current practicahe definition of the term “certificate of
judgment”, as set forth in section 255-c of theidiady Law, which necessarily incorporates a
transcript of judgment. Because a transcript ofjjadnt is a form of certificate of judgment, the
courts are authorized under the Judiciary Law cblefee for either a certificate or transcript of
judgment.

By including an express reference to transcripudiment in each of the Court Acts, this
measure seeks to conform the actual language bfafdbhe Court Acts with the current practice
in each court.

Proposal

AN ACT to amend the New York city civil court atihe uniform district court act, the uniform
city court act, and the uniform justice court actrelation to the fee for the issuance of a
transcript of judgment.

The People of the State of New York, representéskimate and Assembly, do enact as

follows:
Section 1. Subdivision (m) of section 1911 of e York city civil court act is
relettered (n) and a new subdivision (m) is addeead as follows:

(m) For issuing a transcript of judgment, fifteesildrs.

8 2. Paragraph (5) of subdivision (a) of the s#cfi911 of the uniform district court act,
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as amended by chapter 62 of the laws of 2003, ended to read as:

(5) For issuing a satisfaction of judgment, a tcaips of judgmentpor a certificate

regarding the judgment, six dollars.
§ 3. Paragraph (7) of subdivision (a) of the s#cfi911 of the uniform city court act, as
amended by chapter 686 of the laws of 2003, is detkto read as:

(7) For issuing a satisfaction of judgment, a tcaips of judgmentpr a certificate

regarding the judgment, six dollars.
8 4. Subparagraph f of paragraph 1 of subdiviérof section 1911 of the uniform
justice court act, as amended by chapter 489 datke of 2001, is amended to read as:

f. For issuing a satisfaction of judgment, a traipgof judgmentor a certificate

regarding the judgment, two dollars.
8 5. This act shall take effect on the first dayanuary next succeeding the date on

which it shall have become law.
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31.  Simplified Turnover Proceedings
(NYCCCA § 1812.1 and CPLR 5221)

This measure is an attempt to respond to the pemsisomplaint, particularly heard in
the New York City Civil Court, that obtaining a jgishent in small claims court is an exercise in
futility because the judgment cannot be enforcestabtime consuming and expensive
procedures held in the regular part of the coure easure creates a temporary pilot program to
address this problem by creating a new section?2.184f the New York City Civil Court Act, to
authorize a simplified turnover proceeding. Thegdified turnover proceeding is meant to
target the specific problem that typically arisdgew a judgment debtor has assets in a joint bank
account—assets that belong to both the judgmenibdahd a non-debtor.

It is fairly simple to obtain information about tb&istence and location of a judgment
debtor’s assets through the use of an informatifspgena. Then, the assets may be restrained
and an execution levied on them. However, a prolideemcountered when the assets exist in a
joint bank account. Due to the significant due psscconcerns that arise with respect to the
rights of the non-judgment debtor, banks typicedifgise to release assets from a joint account
upon an execution. A common bank practice, in oraénsure that the bank will not be liable
for improper release of the assets, is for the lbari&rce a special proceeding to determine the
rights to the assets. Currently, this special prdoeg must take place in the regular part of the
New York City Civil Court, as authorized by CPLRZA2

Bringing a special proceeding in the regular pathe court involves the judgment
creditor having to, in essence, commence a se@wslit. A filing fee is charged and the
proceeding is made returnable on the daytime Cigiirt calendar, as opposed to the evening
Small Claims calendar. The process and expense teeg@efieat the purpose of having a small
claims part and frustrate many a judgment creditor.

This measure sets up a special proceeding, thdiBedpgurnover proceeding, that will
occur within the small claims part of the New Y@&@Hky Civil Court, without the cost of another
filing fee. In order to protect the due processriests of all the parties involved, the measure set
up a fairly narrow category of cases in which timepdified turnover proceeding may be used.
The limitations may be evaluated as the simplifigiover proceeding is used.

Subdivision (a) sets the parameters to determinehndases will be eligible for the
simplified turnover proceeding:

1. There must be a recorded judgment of the snaithsl court.
2. At least one execution has been issued agam&tahk, but the bank has refused
to turn over such assets. This requirement heggathat out-of-court process

has been attempted to collect the assets, buptedhg the bank has forced a
special proceeding.
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3. The bank has a place for the regular transacfi®msiness in person within the
jurisdiction of the small claims court. This reqgment has jurisdictional, as well
as venue, implications. The limitation is an effarinsure that there are minimal
service and concomitant due process issues im@tiagatthe pilot program.
Additionally, as with the restraining device, itasst to notify the exact branch of
the bank (rather than a non-local corporate offaféhe proceeding regarding the
assets.

If each of the above requirements is met, subaiui¢b) entitles the judgment creditor to
commence a “simplified turnover proceeding” agathstbank in the same small claims court in
which the underlying judgment was recorded. Themoi fee for bringing such a simplified
turnover proceeding. The simplified turnover prateg may seek the release of assets in the
amount of the underlying judgment. If the resparidelds less than that, the judgment in the
simplified turnover proceeding will cover only saam of the underlying judgment as may be
satisfied by the assets held — the bank cannatriced to turn over more of the judgment
debtor’s assets than it holds. Pursuant to NYC®@OA01(c), no costs are taxed in a simplified
turnover proceeding.

The simplified turnover proceeding authorized kg gection is considered a special
proceeding, which would technically be a separabegeding from the underlying action.
However, in order to help the court keep track bfalh proceeding goes with which judgment,
the measure provides that a simplified turnovecgeding shall receive the same index number
as the underlying small claims action -- thus, epasate filing fee. But, despite the same index
number, the simplified turnover proceeding showddrlits own caption, largely because the
parties are not the same. The caption should itelingbold print “SIMPLIFIED TURNOVER
PROCEEDING,” name the judgment creditor as thetipatr and name the third party holder of
assets as the respondent. The simplified turnaweepding is commenced by notice of petition
and petition, served in the same manner as the sasiim the underlying small claims action.
Again, this requirement is meant to minimize se\aod due process issues, especially because
the result of a lack of appearance may be a dgtaddiment against the bank.

Other due process issues arise with respect todigenent debtor, who is not technically
a party, but who is certainly interested in the faft the assets. Accordingly, upon
commencement of the simplified turnover proceedihg,court shall notify the judgment debtor
of the commencement by serving a copy of the natigeetition and petition on the judgment
debtor by first class mail. The service requiremgmot so stringent because the judgment
debtor already knows there is a judgment existgajrest him or her — service here is simply a
courtesy to let the debtor know that serious adsdmeing taken to collect on the judgment.

Yet other due process concerns arise when thesamseheld in a joint account and,
therefore, a non-debtor also has an interest ima¢heunt. Thus, the notice of petition is designed
to offer courtesy to the judgment debtor, as welhre substantial due process protection to
other potential interveners. The notice of petittiall take the form prescribed by the Chief
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Administrator of the Courts and shall include dltlee following information:

(A)
(B)

(©)

(D)

(E)

(F)

the caption.

the date, time and location, including the addref the court, upon which the
petition will be heard.

a statement to the respondent that the faitueppear may result in the entry of
judgment against the respondent for an amountfaiiecassets held that may be
used to satisfy the underlying judgment.

a statement of notice to the judgment debtar ttie merits of the underlying
small claims action may not be contested and Hejudgment debtor may
intervene in the simplified turnover proceedingyoiolr the purpose of disputing
an interest in the assets at issue or to clainkamption applies. The clearest
“defense” that the judgment debtor has that cotdd the proceeding from going
forward is that the assets do not belong to himeorat all.

a statement that any other person may interiretiee simplified turnover
proceeding solely for the purpose of claiming aenest in the assets at issue.
This statement simply puts all parties and the fjueigt debtor on notice that
someone else may be involved in this matter.

a statement that if the respondent is awarepaftential claim by any other
person, the respondent shall provide notice osimplified turnover proceeding
to such person by first class mail. This requirenpeabably could not be
enforced. However, as a practical matter, it isdalgthat the bank would want the
non-debtor account holder to become involved inpttoeeeding in order to sort
everything out in an expedient fashion. Indeetheffull fledged CPLR 5239
enforcement proceeding were to be used, the baanldvpoobably want to
interplead the non-debtor account holder if, fansaeason, that person refused
to intervene.

Similarly, the petition shall take the form prebex by the Chief Administrator of the
Courts and shall include information to offer varsadue process assurances to all involved:

(A)
(B)
(©)
(D)

the caption.
the name and address of the petitioner.
the name and address of the respondent.

the name and address of the judgment debtor-edse of notification.
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(E)  the amount of the underlying judgment.

(F) an explanation of how the petitioner is awagd tielevant assets are being held by
the respondent. This requirement is not oneréussuant to NYCCCA § 1812,
the small claims clerk is required to issue annmi@tion subpoena upon request,
for a nominal fee, and assist the judgment creditbe information subpoena
provides an explanation that will help to satisfg tourt that the assets do exist
and that will help the bank fulfill its efforts #ovoid liability for the release of
assets. Information may be provided in other foimus an information subpoena
is probably the most helpful for these purposes.

(G) the date of the issuance of the execution, #menand address of the executing
officer and an indication of whether the assetgestrained.

(H) the total amount of relief requested.

The measure provides for two possible scenaridseateturn date of the petition: (1)
there is no indication that there is a problem watleasing the assets (i.e., the judgment debtor
does not dispute ownership; the judgment debtos dapute ownership, but it is obvious that
the dispute is without merit; there does not atyuagpear to be any other joint owner of the
assets); or (2) the assets are apparently joimthed assets, and a non-debtor “tenant” exists. In
the first instance, subdivision (d) requires thartto order the bank to release from the assets a
sum no greater than the amount of the underlyidgmquent.

In the latter instance, subdivision (e) requiresaburt to schedule a hearing of the matter
no later than sixty days from the appearance dalieated in the notice of petition. Sixty days
should provide adequate time to serve notice, esgjigired, but still provides a fairly expedited
time frame. The small claims court shall servertbe-judgment debtor tenant, in the same
manner as the summons in the underlying small slaation, with a copy of the notice of
petition and petition, together with a notice o thearing date. The service requirement is
stringent here to cover due process concerns. dteerof hearing date shall state that the
hearing is a special proceeding to determine clanassets that are alleged to be jointly held
assets and that failure to appear at the heariygesalt in a waiver of interest in the assets. The
waiver statement is another effort to cover dueg@se concerns. These considerations, coupled
with the mechanics of the hearing comply with thegmeters established by case law to protect
the rights of the non-debtor tenant. $&endel v. Chervanyqul47 Misc.2d 1056 (N.Y.C. Civ.
Ct., Kings Co. 1990); Household Finance CorporatioRochester Community Savings Bank
143 Misc.2d 436 (Rochester City Ct. 1989).

At the hearing, subdivision (f) requires the cdarhear evidence from all of the
interested parties in order to determine the amotiach party’s interest in the assets. This step
is necessary due to the state of the law regajdingtenancy issues and bank accounts. See
Tayar v. Tayar208 AD2d 609 (2d Dept. 1994); Viggiano v. Viggiai36 A.D.2d 630 (2d
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Dept. 1988). The opening of a joint bank accoueat@s a presumption, pursuant to the Banking
Law, that each named tenant is possessed of thie wbcount, such that the whole account is
vulnerable to a judgment creditor’s efforts agaorst of the joint tenants. However, the
presumption is rebuttable because a presumptioreaists that each party is entitled to half of
the account. Joint tenants are possessed of tharfththe whole — if they are each possessed of
the whole, they are clearly each entitled to h&léeMende| supra Or, another way to view it is
that the debtor’s whole possessory interest seemmake the entire account vulnerable to a
money judgment, but the nondebtor tenant’s recgdrabiole possessory interest would appear
to prevent the release of the funds. Heesehold Finance Corporatigupra Thus, banks seek
court orders before they release funds from jozgbants. Because of the dual presumptions,
courts have determined that the burden of proohithe person trying to obtain more than half
of the funds in a joint account -- the judgmentda@. SedViende| supra Household Finance
Corporation supra Accordingly, if the judgment creditor is seekimgre than one half of the
funds, the judgment creditor must provide evidethe¢ the judgment debtor has a possessory
interest in more than one half of the funds.

Aside from the Banking Law presumptions, severaéptssues may arise that would
prevent the bank from releasing funds to this paldr judgment creditor. There may be a
priority established to the funds by another personthere may be stays of bankruptcy that
would affect the funds. Accordingly, the measuits s a road map to help judges become
aware of these issues, and requires that, durengdbrse of the hearing, the court shall elicit
information pertinent to these matters:

1. whether any people, other than those presenthasé who were served
notice of the hearing but are not present, mayrckm interest in the
assets; and

2. whether any people claiming a possessory interébe assets have been

or are currently involved in bankruptcy proceediraysd

3. whether any levy, lien, execution or restrairg Baer been placed on the
assets as a result of any action or proceeding ttha the underlying
small claims action; and

4. whether any exemptions apply to the assets siathtiey are not available
for collection.

At this point, the measure, again, provides for pegsible scenarios: (1) the court is
satisfied that all interested people were servel matice of the hearing, that none of the people
claiming a possessory interest in the assetsha®been involved in a bankruptcy proceeding,
and that no other levy, lien, execution or restraxists that would establish another person’s
priority to the assets; or (2) the small claimsrtaletermines that the adverse claims are too
complex to be dispensed with upon a simplified ewer proceeding. In the first instance,
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subdivision (g) requires the court to determinefbssessory interest of each person claiming an
interest in the assets. Out of the amount of askt&smined to be possessed by the judgment
debtor, the court shall order the third party holofeassets to release a sum no greater than the
amount of the underlying judgment. Obviouslyhi third party holds less than the full amount
of the underlying judgment, it will only be obligat to turn over the lesser amount.

In the latter instance, which could occur for aietgrof reasons beyond the enumerated
due process, priority or bankruptcy issues, subalivi (h) requires the court to dismiss the
petition, with leave to the judgment creditor tinlgra special proceeding to enforce a judgment
in the regular part of the court pursuant to CPLfRcke 52. There seems to be no way to avoid
sending a judgment creditor in a complex casedaaelular part of court for regular special
proceedings. Similarly, there is no current wahétp judgment creditors whose cases do not fall
into the category established by subdivision (ahefmeasure. All of these creditors, however,
may take solace in the fact that the existing prdoegs do work._Seldouse v. Lalor119
Misc.2d 193 (Sup. Ct., N.Y. Co. 1983)(N.Y.C. shesibld at auction a judgment debtor’'s
$200,000 interest in a co-op for $15,000, $350 loictv was turned over to the judgment
creditor).

Finally, this act is set to take effect on the tigth day after it shall become a law and
shall apply to all judgments entered on and afiehsffective date. The act shall expire on
December 31, 2017, at which time the efficacy efphogram should be evaluated for
continuation and possible expansion.

Proposal

AN ACT to amend the New York city civil court aatéthe civil practice law and rules, in
relation to establishing a simplified turnover preding to aid in the enforcement of
certain jJudgments obtained in the small claims phthe civil court of the city of New
York

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. The New York city civil court act is ended by adding a new section 1812.1
to read as follows:

8§ 1812.1. Simplified turnover proceedings. (ag Ebecial procedures set forth in

subdivision (b) hereof shall be available only véher

1. there is a recorded judgment of the small dadourt; and
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2. at least one execution has been issued adl@iird party holder of assets, but the

third party holder of assets has failed to turnr@eeh assets following such execution; and

3. the third party holder of assets resides oedsillarly employed or has a place for the

reqular transaction of business in person withajtiisdiction of the small claims court in

which the judgment is recorded.

(b) A judgment creditor shall be entitled to commea simplified turnover proceeding

against the third party holder of the assets irstmae small claims court in which the underlying

judgment was recorded. No fee pursuant to ardi@lef this act shall be charged for bringing

such a simplified turnover proceeding. The simgtifturnover proceeding may seek the release

of assets in the amount of the underlying judgment.

(c) 1. The simplified turnover proceeding authedzy subdivision (b) of this section is

a special proceeding that shall receive the sadexinumber as the underlying small claims

action but bear its own caption, which caption dtidndicate in bold print “SIMPLIFIED

TURNOVER PROCEEDING” and name the third party holdieassets as the respondent. The

simplified turnover proceeding is commenced bygwbf petition and petition, which shall be

served in the same manner as the summons in tleglyind small claims action. Upon

commencement of the simplified turnover proceeding.court shall notify the judgment debtor

thereof by serving him or her, by first class maith a copy of the notice of petition and petition

on the judgment debtor by first class mail.

2. The notice of petition shall be in a form prédsed by the chief administrator of the

courts and shall include all of the following infioation:

(A) the caption, as described in paragraph (1hisf$ubdivision;
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(B) the date, time and location, including the a&ddrof the court, where the petition will

be heard;

(C) a statement to the respondent that the faitusppear may result in the entry of

judgment against the respondent for an amount fahiecassets held that may be used to satisfy

the underlying judgment;

(D) a statement of notice to the judgment debtat the merits of the underlying small

claims action may not be contested and that thgnpatht debtor may intervene in the simplified

turnover proceeding only for the purpose of digpyfn interest in the assets at issue or to claim

that an exemption applies to the assets;

(E) a statement that any other person may interwetiee simplified turnover proceeding

solely for the purpose of claiming an interesthia &ssets at issue; and

(F) a statement that if the respondent is awaeepgaftential claim to the assets by any

other person, the respondent shall provide nofitlkeeosimplified turnover proceeding to such

other person by first class mail.

3. The petition shall be in a form prescribedty thief administrator and shall include

all of the following information:

(A) the caption, as described in paragraph (1hisf$ubdivision;

(B) the name and address of the petitioner:;

(C) the name and address of the respondent;

(D) the name and address of the judgment debtor;

(E) the amount of the judgment;

(F) an explanation of how the petitioner is awia relevant assets are being held by the
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respondent;

(G) the date of the issuance of the executionn#me and address of the executing

officer and an indication of whether the assetgestrained; and

(H) the total amount of relief requested.

(d) If, upon the appearance date indicated in tiia of petition, it is evident that the

assets at issue belong to the judgment debtorren@didgment debtor alone but are not being

released by the respondent, the court shall ohderespondent to release from the assets held a

sum no greater than the amount of the underlyidgment.

(e) If, upon the appearance date indicated in ttiee of petition, it is evident that any

person other than the judgment debtor has claimedtarest in the assets at issue, the court

shall schedule a hearing of the matter no latar ety days from the appearance date indicated

in the notice of petition. The court shall seffve hon-judgment debtor, in the same manner as

was used to serve the summons in the underlyingrastith a copy of the notice of petition and

petition, together with a notice of the hearingedathe notice of hearing date shall state that the

hearing is a special proceeding to determine clénassets that are alleged to be jointly held

assets and that failure to appear at the heariygesalt in a waiver of interest in the assets.

(f) At the hearing, the court shall hear eviderroat all of the interested parties in order

to determine the amount of each party’s intereitiénassets. If the judgment creditor is seeking

more than one-half of the assets, the judgmenttorenust provide evidence that the judgment

debtor has a possessory interest in more thanahefithe assets. During the course of the

hearing, the court shall elicit the following infoation:

1. whether any people, other than those presehtharse who were served notice of the

99



hearing but are not present, may claim an inténebte assets; and

2. whether any people claiming a possessory isttémghe assets have been or are

currently involved in bankruptcy proceedings; and

3. whether any levy, lien, execution or restraiag ever been placed on the assets as a

result of any action or proceeding other than thdeulying small claims action; and

4. whether any exemptions apply to the assetsthathhey are not available for

collection.

(q) If, upon the hearing of evidence, the couratisfied that all interested people were

served with notice of the hearing, none of the peolaiming a possessory interest in the assets

is or has been involved in a bankruptcy proceedind,no other levy, lien, execution or restraint

exists that would establish another person’s pyido the assets, the court shall determine the

possessory interest of each person claiming aresitén the assets. Out of the amount of assets

determined to be possessed by the judgment débsocourt shall order the third party holder of

assets to release to the judgment creditor a sugneater than the amount of the underlying

judgment.

(h) If, upon the hearing of evidence, the couredaines that for any reason the adverse

claims are too complex to be dispensed with upsimalified turnover proceeding, the court

shall dismiss the petition, with leave to the judgnncreditor to bring a special proceeding to

enforce the judgment in the reqular part of thercpursuant to article 52 of the civil practice

law and rules.
§ 2. Paragraph 3 of subdivision (a) of section1l5@2the civil practice law and rules is

amended to read as follows:
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3. If the judgment sought to be enforced was edter the [municipal court of the city of
New York, the city court of the city of New York dre] civil court of the city of New York, and
the respondent resides or is regularly employdthera place for the regular transaction of
business in person within that city, a special peating authorized by this article shall be

commenced in the civil court of the city of New ¥orlf the judgment sought to be enforced was

entered in the small claims part of the civil canfrthe city of New York, a simplified turnover

proceeding may be brought as set forth in sect8? 11 of the New York city civil court act.

8 3. This act shall take effect on the ninetiedly dfter it shall have become a law and
shall apply to all judgments entered on and aftehsffective date; provided, however this act
shall expire December 31, 2017.

Proposed Rule
§ 208.41 (osimplified Turnover Proceedings

(2) The notice of petition shall be in substantialig following form:

CIVIL COURT OF THE CITY OF NEW YORK CASE # (UNDERLYG CASBH
COUNTY OF
SIMPLIFIED TURNOVER PROCEEDING
SMALL CLAIMS PART NOTICE OF PETITION
Petitioner
VS.
Respondent

To: (Respondent)

(Address)
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You, as respondent in a small claims simplifiechtwer proceeding must appear in the
Small Claims Court as follows:

Date:

Time:

Location:

Address:

This simplified turnover proceeding has been itetbby (Petitioner) to recover

assets being held by you on behalf of (Judgmentddeb

NOTICE TO RESPONDENT: Failure to appear as indicated above may resutte entry of a
judgment against you for an amount out of the adseid that may be used to satisfy the
underlying judgment. If you are aware of a pot@rtlaim to these assets by any other person,
you should notify the person of this simplifiedrtaver proceeding by first class mail as soon as
possible.

NOTICE TO JUDGMENT DEBTOR: You may intervene in this simplified turnover
proceeding only for the purpose of disputing aen@st in the assets at issue or for claiming that
an exemption applies to the assets. You may naesbthe merits of the underlying judgment.

NOTICE: Any other person may intervene in this simpliftadhover proceeding solely for the
purpose of claiming an interest in the assetssakls

(Date) Chief Clerk
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(2) The petition shall be in substantially the fallag form:

CIVIL COURT OF THE CITY OF NEW YORK CASE # (UNDERLYG CASBH
COUNTY OF
SIMPLIFIED TURNOVER PROCEEDING

SMALL CLAIMS PART PETITION
Petitioner

Vs.
Respondent
The Petition of_(Petitioner) alleges as follows:
1. Petitioner is the Judgment Creditor in the smalims matter captioned

, bearing the same

Index Number as set forth above.

2. A total judgment was entered in that case agéinstgment Debtor) (the

Judgment Debtor) in the amount_of $ :
3. The following information indicates that assettobging to the Judgment Debtor are

held by you:

4, An execution was issued on (date) and served upon you by

(a Sheriff/a CitsshHl),_(address of enforcement

officer) . (A restraining notice/a garnishment has alsmbee

served.)
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5. However, you have refused to turn over assegsun possession that belong to the

Judgment Debtor.

6. Accordingly, Petitioner requests that a judgnenéentered in this simplified turnover

proceeding against you, as the holder of assetsi@ielg to the Judgment Debtor, in the

amount of:

$ the underlying judgment

TOTAL $ .

Date Petitioner

Petitioner's Name & Address: Respondent’s Name &r&dd:

Judgment Debtor’'s Name & Address:
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32. Venue of Enforcement Proceedings
(CPLR 5221)

This measure would amend CPLR 5221 to limit theueeof an enforcement proceeding
when the enforcement proceeding is based on arrlyimdeconsumer credit transaction.

In 1973, as part of the Governor’'s Consumer Prited?rogram, CPLR 503 and New
York City Civil Court Act § 301(a) were amendedpimvide that suits arising out of consumer
credit transactions must be brought in either thenty where the buyer resides or the county
where the purchase was made. The main purpose @imendments was “to protect consumers
by limiting the places where a creditor can briog arising out of a consumer credit
transaction.” Sekegislative Memoranda, L.1973, ¢.238, 1973 McKyia&ession Laws of
New York 2171, 2171.

The amendments specifically changed a venue pestttat previously had been
authorized under the Civil Court Act. That Act ahd CPLR provisions that followed it had
permitted venue in plaintiff's county. Howevereth973 amendments precluded the laying of
venue in the plaintiff's county in connection withnsumer credit transactions. $$ECCCA 8§
301 Practice Commentary (McKinney's 1989). Themeue changes were significant, and the
policy which led to the enactment of CPLR 503(fjl dhe amendment of NYCCCA 8 301 was
not to be lightly disregarded. SE®LR 503 Practice Commentary C503:6 (McKinney' 6&0

For the sake of consistency, it appears that #rsig policy also should apply to the
enforcement of judgments obtained in connectioh witnsumer credit transactions. It does not
make sense to protect the consumer’s venue ingesgst respect to the obtaining of the
underlying judgment, but then permit the creditoséek enforcement in any county, which
would implicate the same travel burdens at issuberunderlying action.

However, CPLR 5221, the law governing the venuendbrcement proceedings was not
altered in 1973, leaving an apparent conflict betwthe venue provisions of the New York City
Civil Court Act and the CPLR and the enforcemevsions of the CPLR. CPLR 5221(a)(3)
provides that a judgment entered in the New Yoty Civil Court may be enforced within that
court as long as the respondent resides or isadg@mployed or has a place for the regular
transaction of business in person within New Yoity.CThere is no restriction as to the county
within New York City, and legislative history indites that this resulting broad scope of venue
was intentional.

A 1959 legislative report indicates that the forrGeril Practice Act had provided a
narrow scope of venue for judgment proceedinggroaeeding on a judgment of the Municipal
Court of the City of New York was required to bstituted in the court in the county where the
debtor lives or works. Subsequently, the CPLRteka broader scope of venue:

Because of the ease of transportation within NewkYaity, and in accordance with other
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provisions of the CPLR, New York City is treatedaasingle unit, and a proceeding . . .
may be instituted in any county in the city of N¥ark. Seel egislative Studies and
Reports following CPLR 5221.

However, this decision with respect to the broagpsf venue pre-dated the significant
policy change with respect to consumer credit @atisns. Since the provisions of the CPLR
have changed with respect to this subject areanf@cement provisions probably should have
been amended to follow suit in 1973. This measareects that disparity.

Proposal

AN ACT to amend the civil practice law and rulesyelation to the venue of enforcement
proceedings based on underlying judgments obtamadtions involving consumer
credit transactions

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Paragraph 3 of subdivision (a) of sechi221 of the civil practice law and
rules is amended to read as follows:

3. If the judgment sought to be enforced was edter the [municipal court of the city of
New York, the city court of the city of New York dre] civil court of the city of New York, and
the respondent resides or is regularly employdthera place for the regular transaction of
business in person within that city, a special pealing authorized by this article shall be

commenced in the civil court of the city of New ¥orlf the underlying judgment was entered in

an action arising out of a consumer credit transasthere a purchaser, borrower, or debtor is a

defendant, and the defendant resides in the ciNeof York or the transaction took place in the

city of New York, then a special proceeding authedi by this article shall be commenced in the

county within the city of New York in which the jgchent was entered.

8 2. This act shall take effect on the ninetiedly dfter it shall have become a law and
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shall apply to all judgments entered on and afiehsffective date.
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33. Increasing the Criminal Mischief Threshold Level
(Penal Law 88 145.05 and 145.10)

This measure seeks to increase the thresholdflavedle offenses of criminal mischief in
the third degree (a class E felony) and criminaaief in the second degree (a class D felony).
Currently, a person is guilty of criminal mischiefthe third degree when he or she damages
another person’s property in an amount exceedi®§ $2 person is guilty of criminal mischief
in the second degree when he or she damages apetisen’s property in an amount exceeding
$1,500. These monetary levels were last amend&8h and should be adjusted to reflect the
reality of current costs.

A helpful parallel can be drawn using the grandday threshold levels, which levels
were amended in 1986. Grand larceny in the fodetjree (a class E felony) occurs when the
value of the stolen property exceeds $1,000. Remal§ 155.30. Grand larceny in the third
degree (a class D felony) occurs when the valubeoproperty exceeds $3,000. Penal Law §
155.35.

Accordingly, the criminal mischief threshold levslsould be amended to reflect similar
amounts. Criminal mischief in the third degrees(thass E felony) should lie where the value of

the damage exceeds $1,000, and criminal mischigieisecond degree (the class D felony)
should lie where the value of the damage exceed®83

Proposal
AN ACT to amend the penal law, in relation to cmali mischief in the second and third degrees

The People of the State of New York, representéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 145.05 ofgkeal law, as amended by chapter 276
of the laws of 2003, is amended to read as follows:

2. damages property of another person in an ahexaeeding [two hundred fifty] one
thousandlollars.

8 2. Section 145.10 of the penal law, as amengathépter 961 of the laws of 1971, is
amended to read as follows:

8 145.10. Criminal mischief in the second degr&gerson is guilty of criminal
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mischief in the second degree wheiith intent to damage property of another persoi,
having no right to do so nor any reasonable grdarzklieve that he or sheas such right, he or
shedamages property of another person in an amoweieeing [one] threthousand [five
hundred] dollars.

Criminal mischief in the second degree is a clagsi@ny.

8 3. This act shall take effect on the first dailovember next succeeding the date on

which it shall have become a law.
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34. Permit Corporate Counterclaims in Small Clainosi€©
(NYCCCA § 1809, UDCA § 1809, UCCA § 1809, and UJEAB809)

Subdivision one of section 1809 of each of the aimnif Court Acts prohibits corporations
from bringing claims in a small claims court. Siviglon two of that section, however, does
permit a corporation to appear as a defengasmall claims court.

There is some uncertainty in New York as to whetheorporate defendant in an action
in a small claims court may bring a counterclainthat action. The statute is unclear and the
only appellate caselaw addressing the issue i9a d6cision of the Appellate Term, Second
Department. SeBlarino v. N.A.S. Plumbingl75 Misc.2d 519 (App. Term, 2d Dept.1997).

The Committee believes the issue should be cldribed that section 1809(2) of the
Uniform Court Acts should be amended to expressii@ize corporate counterclaims in small
claims, under certain circumstances. As a defdndagorporation should generally be no less
able to file a counterclaim in a small claims cdben any class of small claims defendant. Such
a practice best serves the administration of jastiad, within the limitations proposed in our
measure, should come at no meaningful cost toltjectives underlying small claims court.
These limitations, as articulated by the Maraoart in its decision upholding a corporate
counterclaim in a small claims action, are thatdbenterclaim fall within the small claims
court’'s monetary jurisdiction and that it “[be] agtd to the main claim and [that it be] not overly
complex.”

Proposal

AN ACT to amend the New York city civil court atihe uniform district court act, the uniform
city court act, and the uniform justice court actrelation to permitting a corporate
defendant to interpose a counterclaim in smalhaacourt

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 1809 of the Né&wk city civil court act, as amended
by chapter 157 of the laws of 1984, is amendeeédad as follows:

2. A corporation may appear in the defense ofsangll claim action brought pursuant to
this article by an attorney as well as by any atitled officer, director or employee of the

corporation provided that the appearance by a aasydr on behalf of a corporation shall be
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deemed to constitute the requisite authority tal e corporation in a settlement or trial. The
court or arbitrator may make reasonable inquirgetermine the authority of any person who

appears for the corporation in defense of a snhlins court case. The corporation’s right to

defend against a small claim action includes thktrio interpose a counterclaim in small claims

court, as long as the counterclaim falls within ¢bert’s monetary jurisdiction, is related to the

main claim and is not overly complex.

8 2. Subdivision 2 of section 1809 of the unifadistrict court act, as amended by
chapter 157 of the laws of 1984, is amended to asddllows:

2. A corporation may appear in the defense ofsangll claim action brought pursuant to
this article by an attorney as well as by any atitled officer, director or employee of the
corporation provided that the appearance by a asydr on behalf of a corporation shall be
deemed to constitute the requisite authority tal bive corporation in a settlement or trial. The
court or arbitrator may make reasonable inquirgetermine the authority of any person who

appears for the corporation in defense of a snhlins court case. The corporation’s right to

defend against a small claim action includes thktrio interpose a counterclaim in small claims

court, as long as the counterclaim falls within ¢bert’s monetary jurisdiction, is related to the

main claim and is not overly complex.

8 3. Subdivision 2 of section 1809 of the unifarty court act, as amended by chapter
157 of the laws of 1984, is amended to read asvicli

2. A corporation may appear in the defense ofsangll claim action brought pursuant to
this article by an attorney as well as by any atitled officer, director or employee of the

corporation provided that the appearance by a asydr on behalf of a corporation shall be
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deemed to constitute the requisite authority tal e corporation in a settlement or trial. The
court or arbitrator may make reasonable inquirgetermine the authority of any person who

appears for the corporation in defense of a snhlins court case. The corporation’s right to

defend against a small claim action includes thktrio interpose a counterclaim in small claims

court, as long as the counterclaim falls within ¢bert’s monetary jurisdiction, is related to the

main claim and is not overly complex.

8 4. Subdivision 2 of section 1809 of the unifgustice court act, as amended by
chapter 157 of the laws of 1984, is amended to asddllows:

2. A corporation may appear in the defense ofsangll claim action brought pursuant
to this article by an attorney as well as by aryaxized officer, director or employee of the
corporation provided that the appearance by a asydr on behalf of a corporation shall be
deemed to constitute the requisite authority talbive corporation in a settlement or trial. The
court or arbitrator may make reasonable inquirgetermine the authority of any person who

appears for the corporation in defense of a snhlins court case. The corporation’s right to

defend against a small claim action includes thktrio interpose a counterclaim in small claims

court, as long as the counterclaim falls within ¢bert’s monetary jurisdiction, is related to the

main claim and is not overly complex.

8 5. This act shall take effect on the first dahyanuary next succeeding the date on

which it becomes a law and shall apply to smaihttabrought on or after that date.

112



V. MODIFIED LEGISLATION

1. Sealing of Court Record of Conviction of a P€&fjense
(CPL 160.57)

This measure creates a new section 160.57 of th&r@ Procedure Law which would
authorize the sealing of the court records relaingonvictions for petty offenses.

Currently, section 160.55 of the Criminal Proceduase authorizes the sealing of records
relating to the conviction for a non-criminal pettifense such as a traffic infraction or violation,
except for the petty offenses of loitering (Penahl8 240.35(3)), loitering for the purpose of
engaging in prostitution (Penal Law § 240.37(2yd driving while ability impaired (Vehicle
and Traffic Law 8§ 1192(1)) which are expressly epeed from the scope of this provision. The
records that are sealed under this provision ofawveare the official records and papers relating
to the arrest and prosecution of the non-crimirdiypoffense maintained by the police
department, the District Attorney’s Office, and firegerprints on file with the Division of
Criminal Justice Services. The official recordd @apers of such cases on file with the court,
however, are not sealed.

The availability to the public of the court recofsa conviction for a petty offense can
have an adverse collateral consequence for thadifie, who having pled guilty to the petty
offense as part of a plea bargain that avoids g&icthon for a crime and who is otherwise living
a law-abiding life, finds that he or she cannouse@mployment or purchase a home because of
the conviction for a petty offense.

The sealing procedure authorized by this propasasifollows: A person who has been
convicted of a petty offense must wait one yeamftbe date of sentence before he or she can
apply to the court, with notice to the District éihey, for an order sealing his or her court
record. In connection with the application, thetiict Attorney may consent to the sealing or
oppose it, whereupon the court must hold a sumimaaying to determine whether the
application should be granted. The District Ateyrroes not have to wait for the defendant’s
application and can apply for an order keepingcthat record unsealed. In the absence of an
application by the defendant or the District Atteynthe court records are automatically sealed
36 months from the date of sentence, but only #isase defendants who are sentenced after the
effective date of this measure. Persons conviat@dpetty offense prior to the effective date
must apply to the court in order to obtain an os=ling the record of their conviction.

The procedure authorized by this proposal seekddoess the public safety concern of
the prosecutor that a particular defendant shootdhave the benefit of a sealing and the
operational concerns of the courts facing the prospf having to process numerous sealing
applications. First, unlike the automatic sealieguirements currently in place under the
Criminal Procedure Law, this proposal would alldw sealing procedure to proceed unless the
District Attorney’s Office objects and has an ogpaity to be heard. Second, the 12- and 36-
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month deadlines are intended to create cooling@fiods that would prevent a deluge of sealing
applications to the local criminal court that wouoltherwise be made were applications to seal
permitted at the time of sentence. The 12- andhB@ith periods also would provide adequate
time for the District Attorney to determine whetltlee defendant has fully complied with the
terms of his or her sentence.

Like section 160.55, this measure would permitsisaed records to be unsealed and
made available to a defined class of persons, figaby, the accused or his agent; the prosecutor
in a proceeding involving the sale or possessiamarijuana wherein the accused has moved to
seal court records in connection with an applicata adjournment in contemplation of a
dismissal of the proceeding; a law enforcement @gapon a showing that justice requires the
disclosure of the records; the licensing agencyrevtiee accused has applied for a license to
possess a gun; a state parole or probation ageti®yriecords concern an arrest while the
accused was on parole or serving probation; a pabse employer of a police or peace officer;
and police, prosecution, probation and correctgenaies upon the arrest of the accused if the
seal ed records were for a conviction for harassinethe second degree committed against a
member of the same family or household as defendant

Section 160.60 of the Criminal Procedure Law presithat where a record of a criminal
action or proceeding has been sealed the “arrgsbsecution shall not operate as a
disqualification of any person so accused to puoswengage in any lawful activity” and further
authorizes the person whose record of convictiandesn sealed to withhold information
“pertaining to the arrest or prosecution.” Thegion of that provision however, is limited to
court records sealed under section 160.50 of thmiQal Procedure Law which applies to a
criminal action or proceeding that has been tertach&n favor of the defendant. In order to
effectuate the purpose of this measure and makerivieeges afforded by section 160.60
available to persons whose record of convictiorafpetty offense has been sealed, this measure
also amends section 160.60 so as to make thatspyowexpressly applicable to these
convictions.

Proposal

AN ACT to amend the criminal procedure law, in tigla to sealing court records involving
convictions for certain petty offenses

The People of the State of New York, representéskimate and Assembly, do enact as

follows:
Section 1. The criminal procedure law is amenaeddding a new section 160.57 to

read as follows:

114



8 160.57. Application for sealing of court recofddowing termination of criminal

action or proceeding by conviction for noncriminffiense. 1. A person convicted of a traffic

infraction or a violation, other than loitering @sscribed in paragraph (d) of subdivision one of

section 160.10 of this chapter or operating a meghiicle while ability impaired as described in

subdivision one of section eleven hundred ninety-tfvthe vehicle and traffic law, and whose

case was sealed pursuant to section 160.55 dditiiide, may move in accordance with the

provisions of this section for an order sealingdbart record of such action or proceeding. In

the absence of an earlier application for an otwleeal, the record of a conviction of a traffic

infraction or a violation pursuant to this subdioisshall be automatically sealed by operation of

law thirty-six months from the date of sentencdess the people file a notice of opposition

upon notice to the defendant, no earlier than gidays and no later than twenty days prior to

the expiration of thirty-six months.

2. A motion to seal may be filed in writing withet local criminal court or superior court

in which the conviction and sentence occurred adier than twelve months following the date

of sentence. Such motion must be made upon mothas twenty days’ notice to the district

attorney.

3. Upon motion to seal the court record pursuaiiis section, where both parties

consent to such sealing, the court shall enterder sealing the court record unless the court

determines that sealing pursuant to this sectiortirin the interests of justice. For purposes of

this subdivision, a party who is given written icetof a motion to seal pursuant to this section

shall be deemed to consent to such applicatiorsangeior to the return date of such motion,

such party files a notice of opposition theretdwttie court.
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4. Where the people file a notice of oppositicioipto the return date of a motion to seal

or the expiration of the thirty-six month periodemed to in subdivision one, the court shall

conduct a hearing on the return date of the matiamhich it may receive any relevant evidence.

Upon request, the court must grant a reasonabbeiadpent to either party to enable such party

to prepare for the hearing. Following such hearamorder to seal pursuant to this section shall

be granted unless the district attorney demonsttatéhe satisfaction of the court that the

interests of justice require otherwise. Wheredhart has determined that sealing pursuant to

this section is not in the interests of justice ¢tourt shall put forth its reasons on the record.

6. Upon the entry of an order to seal or the etn of thirty-six months from the date

of sentence without opposition by the people, fitial records and papers, including judgments

and orders of a court but not including publishedrtdecisions or opinions or records and briefs

on appeal, relating to the arrest or prosecutimeiuding all duplicates and copies thereof, on file

with any court shall be sealed and not made avail@bany person or public or private agency.

7. _Upon the granting of a motion to seal purstanlkis section, or upon the expiration

of thirty-six months from the date of sentence withopposition, such records shall be made

available to the person accused or to such persiasiginated agent, and shall be made available

fo:

(i) a prosecutor in any proceeding in which theuged has moved for an order pursuant

to section 170.56 or 210.46 of this chapter, or

(ii) a law enforcement agency upon ex parte matioany superior court, if such agency

demonstrates to the satisfaction of the courtjtisdice requires that such records be made

available to it, or
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(iii) any state or local officer or agency with pessibility for the issuance of licenses to

possess quns, when the accused has made applicatgrch a license, or

(iv) the New York state division of parole when #erused is on parole supervision as a

result of conditional release or a parole releaaatgd by the New York state board of parole,

and the arrest which is the subject of the inqisigne which occurred while the accused was

under supervision, or

(v) any prospective employer of a police officemperace officer as those terms are

defined in subdivisions thirty-three and thirty-faf section 1.20 of this chapter, in relation o a

application for employment as a police officer eape officer; provided, however, that every

person who is an applicant for the position of g@bfficer or peace officer shall be furnished

with a copy of all records obtained under this geaph and afforded an opportunity to make an

explanation thereto, or

(vi) the probation department responsible for sugern of the accused when the arrest

which is the subject of the inquiry is one whicltweed while the accused was under such

supervision, or

(vii) a police agency, probation department, slfierdffice, district attorney’s office,

department of correction of any municipality andab@ department or the court, upon arrest of

the individual and where the sealed records aredoviction of harassment in the second

degree, as defined in section 240.26 of the pemaldommitted against a member of the same

family or household as the defendant, as definegation 530.11 of this chapter, and

determined pursuant to subdivision eight-a of sacti70.10 of this title.

8. The record of a conviction that occurred ptthe effective date of this section shall
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not be automatically sealed pursuant to subdivisiom of this section. However, a person

convicted of a traffic infraction or a violationigr to the effective date of this section, may upon

written motion apply to the local criminal courtsuperior court in which the conviction and

sentence occurred not earlier than twelve montit®img the date of the sentence, and upon

not less than twenty days’ notice to the distritbrmey, for an order granting to such person the

relief set forth in subdivision one of this sectiamd such order shall be granted unless the

district attorney demonstrates to the satisfaabioiime courts that the interests of justice require

otherwise.

9. The chief administrator of the courts, in cdteion with the director of the division

of criminal justice services and representativesppropriate prosecutorial and criminal defense

organizations in the state, shall adopt formsHtermotion to seal, the notice of opposition to

sealing, and the order granting sealing pursuatftisosection.

8§ 2. Section 160.60 of the criminal procedure lasvadded by chapter 877 of the laws of
1976, is amended to read as follows:
8 160.60. Effect of termination of criminal actiansfavor of the accused or sealing of a

court record of conviction for a noncriminal offendJpon the termination of a criminal action

or proceeding against a person in favor of suchqgreras defined in subdivision [two] threke

section 160.50 of this chapter, or the sealingoofricrecords by order of court or operation of

law pursuant to section 160.57 of this chaptes,arrest and prosecution shall be deemed a

nullity and the accused shall be restored, in ¢aptation of law, to the status he or sieeupied
before the arrest and prosecution. The arrestasegution shall not operate as a disqualification

of any person so accused to pursue or engage ilaafy activity, occupation, profession, or
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calling. Except where specifically required or péted by statute or upon specific authorization
of a superior court, no such person shall be reduw divulge information pertaining to the
arrest or prosecution.

8 3. This act shall take effect on the first dajdovember next succeeding the date on

which it shall have become a law.
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V. EUTURE MATTERS

The Committee will continue to review the variodesas and suggestions posed by
judges, nonjudicial employees, practitioners andimers of the public concerning all issues
relating to the operations of the local courts asifdew York State.

The Committee may confer with the Chief AdministratJudge’s other Advisory
Committees when reviewing issues relating to therapons of the local courts.

Respectfully submitted,
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