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1. Introduction

The Surrogate's Court Advisory Committee is one of the Committees established
pursuant to section 212(1)(q) of the Judiciary Law by the Chief Administrator of the
Courts to assist in the execution of the functions of his office. The Committee annually
recommends to the Chief Administrator proposals related to the Estates, Powers and
Trusts Law, the Surrogate's Court Procedure Act and legal issues involving the practice
and procedure of the Surrogate's Courts. These recommendations are based on the
Committee's own studies, examination of decisional law and suggestions received from
the bench and bar. In addition to recommending its own annual legislative program, the
Committee reviews and comments on other pending legislative measures concerning
estates, trusts and other matters (e.g., adoptions, guardianships) that are within the subject

matter jurisdiction of the Surrogate's Courts.

In this report, the Committee sets forth its legislative proposals and the other
projects that are being undertaken. As part of its effort to focus its work on areas which
would be of benefit to the Legislature, courts, bar and litigants, the Committee welcomes

comments and suggestions. Inquiries should be submitted to:

Hon. Renee R. Roth, Chair
Surrogate's Court Advisory Committee
Office of Court Administration
25 Beaver Street, Suite 1170
New York, New York 10004



II1. Legislation
A. Previously Endorsed Measures

1. Computation and Allocation of Commissions of Trustees of Charitable
Trusts SCPA 2308, 2309, 2312

This measure would amend sections 2308, 2309 and 2312 of the SCPA to provide
that an individual trustee of a wholly charitable trust would receive commissions at the
same rates as an individual trustee of a non-charitable trust, with a reduced rate of 80% of
the rates for a non-charitable trust with a principal value of up to $20,000,000, and a
reduced rate of 50% on the principal value in excess of $20,000,000, and to make other
clarifications to existing law affecting wholly charitable trusts and split interest trusts as
described herein.

There currently is a difference under current law in the manner in which trustees
of wholly charitable trusts and trustees of non-charitable trusts are compensated. Under
current law (in the SCPA, section 2309(5) and others, a trustee of a wholly charitable
trust is entitled to 6% of the annual income collected as compensation, while a trustee of
a non-charitable trust is entitled to compensation at the rate of $10.50 per $1,000 (or
major fraction thereof) on the first $400,000 of principal, $4.50 per $1,000 (or major
fraction thereof) on the next $600,000 of principal and S3.00 per $1,000 (or major
fraction thereof) on all additional principal. Therefore, if a non-charitable trust has
$1,000,000 of assets, the trustee's annual commissions would amount to $6,900,
regardless of how much income was collected during the year. Meanwhile, if a wholly
charitable trust has $1,000,000 of assets that generates $1,000 of income throughout the
year, then the trustee will be entitled to only $600 for his or her annual commissions.

Such a discrepancy in compensation is unwarranted considering that the duties of
the trustee of a wholly charitable trust and those of the trustee of a non-charitable trust are
comparable. A trustee of a private trust must devote time and effort in dealing with
beneficiaries and analyzing their financial needs and responsibilities. Similarly, a trustee
of a wholly charitable trust must devote comparable time and energy analyzing grant
requests and exercising due diligence with respect to charitable grantees. In either case,
the trustee has traditional fiduciary responsibility for administering the trust faithfully and
competently. The private trustee is accountable to the beneficiaries while the charitable
trustee is accountable to not only the charities but also the Internal Revenue Service and
the Charities Bureau of the New York Attorney General 's Office.

The existing compensation structure is also at odds with modern trust
administration. Under the total return concept embodied in the prudent investor rule, the



existing compensation structure for a trustee of a wholly charitable trust creates a
potential conflict of interest. Although investments with a significant capital gain
component may be the most appropriate trust investment under the prudent investor rule,
a trustee of a wholly charitable trust has personal incentive to maximize the income
component of the investment return. An incentive to maximize income seems particularly
inappropriate because most trusts do not base their charitable distributions on trust
income, as discussed in the following paragraph. Furthermore, if a trustee of a wholly
charitable trust does faithfully invest using prudent investor principles as required by
applicable law, his or her trustee commissions will in most cases be substantially less
than the commissions payable to a trustee of a non-charitable trust of similar value, as
illustrated above.

There also is a difference in the manner in which trustee commissions are
allocated against income and principal The commissions of a trustee of a wholly
charitable trust are allocated entirely to income, while the commissions of a trustee of a
private trust are payable one-third from income and two-thirds from principal. The
allocation of the commissions of a trustee of a wholly charitable trust all to income has
inadvertent consequences. By requiring the trustee of the charitable trust to take his or her
commission from income, the amount of income available for distribution to the
charitable beneficiaries of certain pre-1969 wholly charitable trusts is substantially
reduced (pre-1969 wholly charitable trusts generally provide for public charities to
receive the net income of the trust — the proposed change will increase the amounts
payable to charities from those trusts).

This measure addresses the need to treat trustees of private trusts and charitable
trusts uniformly and to eliminate the disparate treatment of trustees of wholly charitable
trusts.

Proposed Amendment: The proposed amendment would implement the following
changes:

(1) Annual commissions of individual trustees of wholly charitable trusts will be
computed under the same structure as the annual commissions of individual trustees of
non-charitable trusts. Therefore, both sets of trustees will be compensated based upon the
principal value of the trust, rather than upon income collected. However, there will be an
exception that the commission for trustees of wholly charitable trusts on principal up to
$20,000,000 will be reduced by 20% and on any amount in excess of $20,000,000 such
commission would be reduced by 50% to $1.50 per $1,000 (or major fraction thereof).
Corporate trustees will still be entitled to reasonable compensation at their published
rates.



(2) Annual commissions of individual and corporate trustees for charitable trusts
will be payable one-third from income and two-thirds from principal. This will
increase the amounts of income payable to the charitable beneficiaries of certain
wholly charitable trusts.

This measure, which would have no fiscal impact on the State, would take effect
immediately and apply to all trusts in existence on or after its effective date; provided that
a trustee of a trust in existence on the effective date may continue to take commissions
under the prior law until the end of the year in which the act becomes effective.

Proposal:
AN ACT to amend the surrogate’s court procedure act, in relation to the computation

and allocation of the commissions of trustees of charitable trusts; and repealing
certain provisions of such law relating thereto

The People of the State of New York, represented in Senate and Assembly. do

enact as follows:

Section 1. Paragraphs (a) and (b) of subdivision 5 of section 2308 of the
surrogate’s court procedure act, paragraph (a) as amended by chapter 936 of the laws of
1984, are amended to read as follows:

(a) During the continuance of a trust created solely for public, religious, charitable,
scientific, literary, educational or fraternal uses and during the period of continuance of
such a trust established after the termination of a life use or uses the trustee shall be
entitled to and may retain annual commissions [from income in an amount annually equal

to 6 per cent of income collected in each year] according to the terms specified in

subdivision 2, but only to the extent of 80 percent of the rates stated therein.

Notwithstanding any other provision of law. with respect to any portion of such trust




which exceeds a principal value of twenty million dollars, the trustee may only take

annual commissions to the extent of 50 percent of the rate specified in paragraph (¢) of

subdivision 2.
(b) In the case of a trust [created solely for public, religious, charitable, scientific,

literary, educational or fraternal uses the] described in paragraph (a) of this subdivision, a

trustee shall not be entitled to any commission from principal as specified in subdivision

1 of this section for paying out principal.

§2. Paragraph (c) of subdivision 6 of section 2308 of the surrogate’s court
procedure act is REPEALED.

§3. Subdivision 12 of section 2308 of the surrogate’s court procedure act, as
added by chapter 237 of the laws of 1978, is amended to read as follows:

12. If a trustee of a trust is authorized or required by the terms of the will to
accumulate income for any purpose permitted by law, any income so accumulated which
is not added to principal of the trust shall be deemed a separate trust for purposes of this
subdivision and the trustee shall be entitled to commissions in respect thereof at the rates
and according to the terms and provisions of subdivisions 1 [and], 2 and 5 of this section
as though, for purposes of computing commissions of the trustee, income so accumulated
was principal.

§4. Subdivision 3 of section 2309 of the surrogate’s court procedure act, as

amended by chapter 243 of the laws of 2001, is amended to read as follows:



3. Unless the will or lifetime trust instrument otherwise explicitly provides the
annual commissions allowed by [subdivision 2] this section shall be payable one-third
from the income of the trust and two-thirds from the principal of the trust. However, in
the case of a trust whose definition of income is governed by 11-2.4 of the estates,
powers and trusts law or a charitable remainder annuity trust or a charitable remainder
unitrust, as defined in section six hundred sixty-four of the Internal Revenue Code of
nineteen hundred eighty-six, as amended, such annual commissions shall be payable from
the corpus of any such trust after allowance for the annuity or unitrust amounts and shall
not be payable out of such annuity or unitrust amounts.

§5. Paragraphs (a) and (b) of subdivision 5 of section 2309 of the surrogate’s
court procedure act, paragraph (a) as amended by chapter 936 of the laws of 1984, are
amended to read as follows:

(a) During the continuance of a trust created solely for public, religious, charitable,
scientific, literary, educational or fraternal uses and during the period of continuance of
such a trust established after the termination of a life use or uses the trustee shall be
entitled to and may retain annual commissions [from income in an amount annually equal

to 6 per cent of income allocated in each year] according to the terms specified in

subdivision 2, but only to the extent of 80 percent of the rates stated therein.

Notwithstanding any other provision of law, with respect to any portion of such trust

which exceeds a principal value of twenty million dollars, the trustee may only take




annual commissions to the extent of 50 percent of the rate specified in paragraph (c) of

subdivision 2.
(b) In the case of a trust [created solely for public, religious, charitable, scientific,

literary, educational or fraternal uses the] described in paragraph (a) of this subdivision, a

trustee shall not be entitled to any commission from principal as specified in subdivision

1 for paying out principal.

§6. Paragraphs (a) and (b) of subdivision 3 of section 2312 of the surrogate’s
court procedure act, as amended by chapter 511 of the laws of 1987, are amended to read
as follows:

(a) during the continuance of a trust created solely for public, religious, charitable,
scientific, literary, educational or fraternal uses and during the period of continuance of
such a trust established after the termination of a life use or uses a corporate trustee shall
be entitled to and may retain annual commissions [from income] in accordance with the

provisions of subdivision 1 or 2 [hereof] of this section, as the case may be, except that

the trustee shall not be entitled to a commission for paying out principal.

(b) In the case of a trust created solely for public, religious, charitable, scientific,
literary, educational or fraternal uses a corporate trustee shall not be entitled to any

commission [from] for paying out principal.

§7. This act shall take effect immediately and shall apply to all trusts in existence on

or after such effective date; provided, however that a trustee of a trust in existence on



such effective date may elect to continue to take commissions under the law in effect

prior to such effective date until December 31 of the year this act takes effect.

2. The Revocatory Effect of Divorce and Relatives of a Former Spouse
EPTL 5-1.4(g)

Present §5-1.4 of the EPTL was added in 2008, on the basis of a study and
recommendation of the Surrogate’s Court Advisory Committee and the T&E Section of
the NYSBA. The primary purpose of that 2008 legislation was to extend the application
of former §5-1.4 to non-probate transfers.

The form of the 2008 legislation was adopted substantially verbatim from §2-804
of the 1990 Uniform Probate Code ("UPC”’). However, one of the aspects of UPC §2-804
which was not adopted in 2008 (by either this Committee or the T&E Section) was the
provision that expanded the revocatory effect of the divorce beyond the divorced spouse
of the decedent to include the “relatives” of the divorced spouse of the decedent.

As a result of the recent Fourth Dept. decision in Estate of Lewis, 114 A.D.3d 203,
978 N.Y.S.2d 527 (2014), the Committee has considered the issue de novo, and
recommends the adoption of a rebuttable presumption extending the revocatory effect of
divorce to “relatives” of the decedent’s former spouse, unless there is substantial
evidence of contrary intent. (The proposal would allow CPLR 4519 evidence but would
provide that such evidence would have to be supported by other evidence.)

The Committee considered and rejected the adoption of UPC §2-804 for the
following reasons. Under UPC §2-804, divorce revokes dispositions to both former
spouses and relatives of former spouses “[e]xcept as provided by the express terms of a
governing instrument, a court order, or a contract relating to the division of the marital
estate made between the divorced individuals before or after the marriage, divorce, or
annulment, the divorce or annulment of a marriage.” Under our recommendation, this
approach would be retained for revocation of dispositions to divorced spouses but the
presumed revocatory effect on dispositions to relatives, on the other hand, could be
rebutted by any substantial evidence, including evidence which would be inadmissible by
virtue of CPLR 4519, provided that such evidence is supported by other proof.

It is the Committee’s judgment that this approach reflects the probable intent of
most decedents in connection with dispositions to “relatives” of divorced spouses, but
leaves room for the varieties of human experience which might include a contrary
intention which was not memorialized in the decedent’s will executed prior to the
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divorce, such as, for example, a continuing relationship with a step child. The Committee
believes that such probable intent is more problematic than the probable intention of such
decedents with respect to dispositions to divorced spouses themselves.

It should be noted that the Committee discussed at some length whether evidence
admissible on the issue of revocatory intent should include evidence otherwise
disqualified under CPLR 4519. Its recommendation to permit such evidence is based on
its judgment that (a) the issue of dispositions to relatives of former spouses arises
infrequently, (b) that in such infrequent instances excluding CPLR 4519 evidence would,
more likely than not, result in a disposition not in harmony with the decedent’s probable
intent, and (c) there is a sufficient safeguard against fraud in providing that otherwise
excludible CPLR 4519 evidence must be supported by other evidence before there can be
"substantial evidence" of contrary intent.

The Committee therefore recommends that a new paragraph (g) be added to EPTL
5-1.4, to provide as follows:

"(g) The revocatory effect of paragraph (a) shall be presumed to apply to a person
in any relationship to the divorced individual that was based upon said marriage,
including but not limited to step children, step grandchildren and parents in law, unless
there is substantial evidence of the divorced individual's contrary intention. Testimony
with regard to such intention shall not be disqualified under CPLR 4519 provided that
such testimony is supported by other evidence."

Proposal:

AN ACT to amend the estates, powers and trusts law, in relation to the revocatory
effect of divorce and relatives of a former spouse

The People of the State of New York, represented in Senate and Assembly, do

enact as follows:

Section 1. Section 5-1.4 of the estates, powers and trusts law is amended by
adding a new paragraph (g) to read as follows:

(2) The revocatory effect of paragraph (a) shall be presumed to apply to a person

in any relationship to the divorced individual that was based upon said marriage,

-11-



including but not limited to step children, step grandchildren and parents in law, unless

there is substantial evidence of the divorced individual's contrary intention. Testimony

with regard to such intention shall not be disqualified under CPLR 4519 provided that

such testimony is supported by other evidence.

§2. This act shall take effect immediately.

3. Pour-Over Wills and Trusts EPTL 3-3.7(a)

I. Funding and the “Pour Over” Trust

EPTL 3-3.7, which permits a decedent’s will to “pour over” probate assets to a
revocable amendable trust, was enacted in 1965 as section 47-g of the Decedent Estate
Law upon the recommendation of the New York Temporary Commission on Estates (the
Bennett Commission).

In making its recommendation (which adopted, basically verbatim, the 1960
version of the Uniform Testamentary Additions to Trust Act), the Bennett Commission
made it clear that it had (1) specifically considered whether the trust to which the will
would pour over had to be funded during lifetime, (2) decided against requiring such
funding, and (3) expressed that decision by adopting the language of the Uniform Act
that the pour over is valid “regardless of the existence, size or character of the corpus” of
the trust.!

In 1997, on the recommendation of the EPTL-SCPA Legislative Advisory
Committee, the Legislature enacted EPTL 7-1.18, which provides that a lifetime trust is
valid only to the extent of the assets successfully transferred to the trust during the

!'Second Report of the Temporary Commission on Estates (1963)(“ Because of the doubts which
have been raised by decisions in other states as to whether an unfunded insurance trust is a non-
testamentary act and whether a trust with merely nominal assets meets the requirement that one
of the elements of a valid trust is a trust res, the Uniform Act in many of the other statutes so
provide and it is desirable that such doubts be removed by a specific provision that neither of
such facts shall affect the validity of the pour-over [p.312].....It is suggested that a statute
validating ‘pour-overs’ to inter vivos trusts should...state that (a) such trust shall include a
funded or unfunded life insurance trust although the testator has reserved any part or all of the
right of ownership in the insurance contracts, and (b) that the existence, size or character of the
corpus of the trust shall not affect its validity”.)

-12-



lifetime of the settlor. However, in the Fourth Report of the Advisory Committee,
recommending the enactment of EPTL 7-1.18, there is nothing to indicate any intention
to disturb the Bennett Commission’s decision to permit a pour over to a trust under 3-3.7
even though no assets have been transferred to the trust during the decedent’s lifetime.
Indeed, the same chapter of the session laws which enacted 7-1.18 also enacted EPTL 7-
1.17 (which sets forth new execution formalities required of a lifetime trust) and amended
3-3.7 to specifically require that these new formalities of 7-1.17 be met, but at the same
time omitted any reference whatsoever to the funding requirements of 7-1.18.

All of the above of makes sense when it is recognized that the purpose of 7-1.18 is
to make clear that assets are made subject to a lifetime trust only if they have been
successfully transferred to the trust during the settlor’s testator’s life, whereas 3-3.7 is
concerned, not with the existence of a lifetime trust but rather with the validity of a
testamentary transfer of probate assets.

Nevertheless, given that EPTL 7-1.18 was enacted after EPTL 3-3.7 and that 3-3.7
does not specifically reference the transfer requirements of 7-1.18, some have raised a
question with respect to the relationship of 3-3.7 and 7-1.18. It is, therefore,
recommended that clarifying legislation be enacted. Specifically, it is proposed that 3-3.7
be clarified by removing the phrase “regardless of the existence, size or character of the
corpus”, and inserting, in its place, the phrase “regardless of whether any assets have
been transferred to such insurance trust or other trust prior to the death of the testator or
testatrix.”

11. Trust Formalities

A second, somewhat related, issue under 3-3.7 was involved in the recent decision
of Matter of D Elia, 40 Misc.3d 355, 964 N.Y.S.2d 877 (Surrogate’s Court, Nassau
County 2013).

In D Elia, the testator’s will left his residuary estate to a trust of which he was the
grantor and his son was the trustee. The testator signed the trust at the same time he
signed his will, but his son did not sign the trust until seven days later. The Surrogate
held that the pour over failed because the trust had not been executed in compliance with
7-1.17, stating:

“EPTL 3-3.7 permits a testator to make a pour-over bequest to a trust in a will
provided that such trust instrument is executed in the manner provided for in 7-
1.17, prior to or contemporaneously with the execution of the will, and such trust
instrument is identified in such will. ... Here, the trust was signed by the decedent
as settlor on March 22, 2011 contemporaneously with or prior to the execution of

13-



his purported will. The trustee, however, did not sign the trust agreement until
March 29, 2011. Thus, the trust was not in existence at the time the will was
signed.”

The result in D Elia, although correct under the letter of 3-3.7 and 7-1.17 as
presently written, seems an unduly harsh frustration of the testator’s intent, especially
when it is seen that the testator, in simultaneously signing both the will and the trust
instrument, had fully performed his own personal role in the required execution
formalities.

Moreover, under 3-3.7, both as originally enacted in 1965, as well as at present
(i.e., as amended in 1997 to include the requirement of complying with 7-1.17), if (as is
often the case) the pour over trust is one in which the testator is both the grantor and the
sole trustee, the trust instrument does not have to be signed by anybody other than the
testator/grantor/trustee (although it has to be notarized). Thus, if the grantor in D 'Elia had
been the sole trustee to begin with, the statutes would have been satisfied without his son
ever having to sign the trust instrument as trustee.’

On the other hand, if, as in D Elia, the testator chooses to name another person as
trustee (or co-trustee) of the pour over trust, it is not unreasonable to require that such
person also execute the trust instrument, at least prior to the testator’s death when the
pour over bequest becomes effective.

The Committee, therefore, recommends that 3-3.7 continue to require that in all
cases the settlor execute the trust instrument prior to, or contemporaneously with, the
execution of the will, but that if a person other than the settlor is named as a trustee, such
person must also execute the trust instrument at some point prior to the testator’s death.

Proposal:
AN ACT to amend the estates, powers and trusts law, in relation to testamentary
disposition to trustee under, or in accordance with, terms of existing inter

Vv1vos trust

The People of the State of New York, represented in Senate and Assembly, do

enact as follows:

2 It can also be pointed out that if this had been a testamentary trust rather than a 3-3.7, only the
testator’s signature would be required.
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Section 1. Section 3-3.7 of the estates, powers and trusts law is amended to read as
follows:

§3-3.7. Testamentary disposition to trustee under, or in accordance with, terms of
existing inter vivos trust. (a) A testator [or testatrix] may by will dispose of or appoint

all or any part of [his or her] such testator’s estate to a trustee of a trust, the terms of

which are evidenced by a written instrument executed by the testator [or testatrix], the
testator [or testatrix] and some other person, or some other person, including a trust
established for the receipt of the proceeds of an annuity or pure endowment contract, or
of a thrift, savings, pension, retirement, death benefit, stock bonus, or profit-sharing plan
or system or a funded or unfunded life, group life, industrial life or accident and health

insurance trust (although the [settlor] person establishing such trust has reserved any or

all rights of ownership of the insurance contracts), regardless of [the existence, size or

character of the corpus of such insurance trust or other trust] whether any assets have

been transferred to the trust prior to the death of the testator; provided that [such] the trust

instrument is identified in the will and 1s executed by the person establishing the trust

prior to or contemporaneously with the execution of the will and, unless such person is

the sole trustee, by at least one trustee thereof prior to the death of the testator, in the

manner [provided for in 7-1.17], prior to or contemporaneously with the execution of the

will, and such trust instrument is identified in such will required by the laws of this state

for the recording of a conveyance of real property or, in lieu thereof, in the presence of

two witnesses who shall affix their signatures to the trust instrument.

-15-



(b) The testamentary disposition or appointment is valid, even though:

(1) The trust instrument is amendable or revocable, or both, provided, however,
that the disposition or appointment shall be given effect in accordance with the terms of
the trust instrument, including an amendment thereto, as they appear in writing on the
date of the testator’s death and, where the testator so directs, including amendments to the

trust instrument after his or her death, if the instrument evidencing such amendment is

executed and acknowledged in the manner [herein] provided for [executing and

acknowledging the instrument which it amends] in paragraph 7-1.17(b).
(2) The right is reserved in such trust instrument (A) to exercise any power over
any property transferred to or held in the trust or (B) to direct during the lifetime of the

[settlor] person establishing the trust or any other person, the persons and organizations to

whom or in whose behalf the income shall be paid or the principal distributed.

(3) The trust instrument or any amendment thereto was not executed and attested
in accordance with the formalities prescribed by §3-2.1.

(c) The property so disposed of or appointed by will becomes a part of the trust to
which it is given, and title thereto vests in the trustee to be administered and disposed of
in accordance with the terms of the trust instrument.

(d) Any disposition or appointment to the trustee made by a testator who died prior
to the effective date of this section, which would be invalid under the applicable law of
this state pre-existing the effective date of this section, shall be construed to create a

testamentary trust under and in accordance with the terms of the trust instrument which
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the testator originally intended should embrace the property disposed of or appointed, as
such terms appear in such trust instrument at the date of the testator’s death.

(e) A revocation or termination of the trust before the death of the testator shall
cause the disposition or appointment to fail, unless the testator has made an alternative
disposition.

§2. This act shall take effect immediately and apply to all testamentary

dispositions to a trustee occurring on or after such effective date.

4. The Power to Adjust and Capital Gains Taxes EPTL 11-A-4.4

Recent increases in the tax rates applicable to realized capital gains and the
enactment of the new 3.8% tax on undistributed net investment income (which includes
realized capital gains) have made it increasingly important that, in order to achieve results
which are reasonable and impartial to all beneficiaries, a trustee be able to effectively
determine whether the realized capital gains of a trust are taxed to the current
beneficiaries or to the trust (i.e., in essence to the remainder beneficiaries).

The short of the matter is that whether the trust or the current beneficiaries are
taxed on the capital gains turns on whether such gains are “excluded” vs. “included” in
what is called “distributable net income” (DNI) under IRC §643(a). If they are excluded
from DNI, they will be taxed to the trust. If they are included in DNI, then amounts
distributed (or required to be distributed) to the current beneficiaries will be considered,
partially or fully, to “carry out” such gains and cause them to be taxed to such
beneficiaries.

The relevant statutory provisions and regulations are as follows:

(a) The statute (unamended since the 1954 Code): §643(a)(3)

(a) Distributable net income

For purposes of this part, the term “distributable net income” means, with respect
to any taxable year, the taxable income of the estate or trust computed with the
following modifications—

Capital gains and losses

-17-



Gains from the sale or exchange of capital assets shall be excluded to the extent
that such gains are allocated to corpus and are not (A) paid, credited, or required
to be distributed to any beneficiary during the taxable year ..., or

(b) The regulations (last amended in 2004): §1.643(a)-3

(b) Capital gains ...are included in distributable net income to the extent they are,
pursuant to the terms of the governing instrument and applicable local law, or
pursuant to a reasonable and impartial exercise of discretion by the fiduciary (in
accordance with a power granted to the fiduciary by applicable local law or by
the governing instrument if not prohibited by applicable local law)—

(1) _Allocated to income (but if income under the state statute is defined as, or
consists of, a unitrust amount, a discretionary power to allocate gains to
income must also be exercised consistently and the amount so allocated may
not be greater than the excess of the unitrust amount over the amount of
distributable net income determined without regard to this subparagraph

§1.643(a)-3(b));

(2) Allocated to corpus but treated consistently by the fiduciary on the trust's
books, records, and tax returns as part of a distribution to a beneficiary; or

(3) Allocated to corpus but actually distributed to the beneficiary or utilized by
the fiduciary in determining the amount that is distributed or required to be
distributed to a beneficiary.

The above regulations, proposed in 2001 and finalized in 2004, were the result of
the Treasury’s decision to accommodate changes in state laws (spearheaded by New
York) designed to facilitate total return investing by trustees.

As stated in the introduction to the proposed and final regulations:
(Proposed)

The prudent investor standard for managing trust assets has been enacted by many states
and encourages fiduciaries to adopt an investment strategy designed to maximize the
total return on trust assets. Under this investment strategy, trust assets should be invested
for total positive return, that is, ordinary income plus appreciation, in order to maximize
the value of the trust. Thus, under certain economic circumstances, equities, rather than
bonds, would constitute a greater portion of the trust assets than they would under
traditional investment standards...To ensure that the income beneficiary is not penalized
if a trustee adopts a total return investment strategy, many states have made, or are
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considering making, revisions to the definitions of income and principal. Some state
Statutes permit the trustee to make an equitable adjustment between income and principal
if necessary to ensure that both the income beneficiary and the remainder beneficiary are
treated impartially, based on what is fair and reasonable to all of the beneficiaries. Thus,
a receipt of capital gains that previously would have been allocated to principal may be
allocated by the trustee to income if necessary to treat both parties impartially.
Conversely, a receipt of dividends or interest that previously would have been allocated
to income may be allocated by the trustee to principal if necessary to treat both parties
impartially. Other states are proposing legislation that would allow the trustee to pay a
unitrust amount to the income beneficiary in satisfaction of that beneficiary's right to the
income from the trust. This unitrust amount will be a fixed percentage, sometimes
required to be within a range set by state statute, of the fair market value of the trust
assets determined annually.

(Final)

The IRS and the Treasury Department recognize that state statutes are in the process of
changing traditional concepts of income and principal in response to investment
strategies that seek total positive return on trust assets. These statutes are designed to
ensure that, when a trust invests in assets that may generate little traditional income
(including dividends, interest, and rents), the income and remainder beneficiaries are
allocated reasonable amounts of the total return of the trust (including both traditional
income and capital appreciation of trust assets) so that both classes of beneficiaries are
treated impartially. Some statutes permit the trustee to pay to the person entitled to the
income a unitrust amount based on a fixed percentage of the fair market value of the trust
assets. Other statutes permit the trustee the discretion to make adjustments between
income and principal to treat the beneficiaries impartially. Under the proposed
regulations, a trust's definition of income in conformance with applicable state statutes
will be respected for federal tax purposes when the state statutes provide for a
reasonable apportionment of the total return of the trust.

In New York, total return investing by trustees is facilitated statutorily by the
power to adjust provisions of EPTL 11-2.3(b)(5) and the optional unitrust
provisions of EPTL 11-2.4.3

3 As stated by the Court of Appeals in In Re Heller, 6 NY3d 649 (2006), “The Prudent Investor
Act encourages investing for total return on a portfolio...The 2001 legislation allows trustees to
pursue this strategy uninhibited by a constrained concept of trust accounting income...A trustee
investing for a portfolio's total return under the Prudent Investor Act may now adjust principal
and income to compensate for the effects of the investment decisions on distribution to income
beneficiaries.... Alternatively, the optional unitrust provision lets trustees elect unitrust status for
a trust (EPTL 11-2.4), by which income is calculated according to a fixed formula.
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In addition to these statutes, the provisions of the trust itself may permit total
return investing. E£.g., a trustee who has unlimited discretion to distribute principal
to a beneficiary to whom income must or may be paid is substantially free to
invest without regard to the form of return because the power to distribute
principal can be used in much the same manner as the power to adjust.

In light of all the above, it is recommended that the New Y ork Principal and
Income Act (EPTL Article 11-A) be amended to make clear that, unless the
instrument provides otherwise, a trustee has the powers set forth in the regulations
which would permit a reasonable and impartial allocation of realized capital gains
to income and thereby permit the trustee to determine the incidence of such gains
in a reasonable and impartial manner.

It is therefore proposed that EPTL 11-A-4.4 be amended to read as follows:

§11-A-4.4 Principal receipts

A trustee shall allocate to principal:

(2) money or other property received from the sale, exchange, liquidation,
or change in form of a principal asset, including realized profit, subject to this part;
provided, however, that a trustee may, in a reasonable and impartial exercise of
discretion, allocate to income gains from the sale or exchange of a capital asset
(as defined in section 1221 of the Internal Revenue Code of 1986, as amended) to
the extent that principal is re-characterized as income by the exercise of the power
to adjust under 11-2.3(b)(5), and provided further, however, that a trustee who has
an unlimited discretionary power to distribute principal may, in a reasonable and
impartial exercise of discretion, allocate to income any or all gains from the sale or
exchange of a capital asset (as defined in section 1221 of the Internal Revenue
Code of 1986, as amended);

Proposal:

AN ACT to amend the estates, powers and trusts law, in relation to trust accounting
income and principal

The People of the State of New York, represented in Senate and Assembly, do

enact as follows:

Section 1. Paragraph (2) of section 11-A-4.4 of the estates, powers and trusts law,

as added by chapter 243 of the laws of 2001, is amended to read as follows:
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(2) money or other property received from the sale, exchange, liquidation, or
change in form of a principal asset, including realized profit, subject to this part;

provided, however, that a trustee may, in a reasonable and impartial exercise of

discretion, allocate to income gains from the sale or exchange of a capital asset (as

defined in section 1221 of the Internal Revenue Code of 1986. as amended) to the extent

that principal is re-characterized as income by the exercise of the power to adjust under

11-2.3(b)(5), and provided further, however, that a trustee who has an unlimited

discretionary power to distribute principal may, in a reasonable and impartial exercise of

discretion, allocate to income any or all gains from the sale or exchange of a capital asset

(as defined in section 1221 of the Internal Revenue Code of 1986, as amended);

§2. This act shall take effect immediately and shall apply to all trusts, whenever

established.

5. Commissions of Donees of a Power in Trust Including Donees of a Power
During Minority SCPA 2306, 2307, 2308, 2309, 2312 and 2313

The Committee recommends an amendment to the SCPA to create rules governing
the commissions of donees of powers in trust, including donees of powers during
minority, identical to the existing rules governing commissions of trustees.

The concept of a “power in trust” is long established in New York law. Current
law in EPTL 10-3.1(b) refers to “a power during minority to manage property vested in
an infant” as one of the powers which is not a power of appointment but to which the
provisions of Article 10 generally apply. Such a donee is included in the definition of
“fiduciary” in the EPTL (EPTL 2-1.7) and in the SCPA (103(21)) (both referring to
“donee of a power during minority”).

It is clear, however, that donees of a power in trust are not limited to donees
holding the power during the minority of the beneficiary. Although the express statutory
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references to powers in trust refer only to powers to manage property vested in an infant,
EPTL 10-10.1, which expressly retains as the law of New York the common law of
powers except as modified by Article 10, the statement by the Bennett Commission that
this provision does not invalidate other powers not specifically mentioned*, and case law’
clearly indicates that a power in trust to manage property vested in an incapacitated
person does exist under New York law.

The question of compensation of such donees of powers during minority and
powers in trust to manage property vested in an incapacitated person and presumably of
any other donees of powers in trust that may exist under New York common law is not
clearly answered by our statutes. Matter of Chase Manhattan Bank (Golding)® authorized
advance payment of commissions under SCPA 2311 to a corporate trustee acting as
donee of a power to manage property during minority under a lifetime trust. The court
also ordered that the calculation of commissions was to be made under SCPA 2307,
which governs payments to fiduciaries other than trustees, because the donee was not a
trustee. The court did suggest that it would be more appropriate to calculate commissions
under SCPA 2308 and 2309, which govern commissions of trustees. Today SCPA 2312,
governing the commissions of corporate trustees, must be added to the list of potentially
applicable provisions.

This proposal amends the SCPA to make the provisions applicable to trustees’

commissions applicable to all donees of powers in trust. The specific sections of the
SCPA to be amended are 2306, 2307, 2308, 2309, 2312, and 2313.

The amendments to SCPA 2308, 2309, and 2312 use the language “donee of a
power in trust” in order to make sure that every sort of power in trust that could still exist
under the common law is included in the new provisions. Each section has also been
amended to make it clear that the new language includes donees of powers during
minority. The phrase “donee of a power in trust” has been added to every reference to
“trustee” except in those provisions dealing with trustees of charitable trusts and those
providing for the transition from the previous rules governing commissions. Because
donees of a power in trust will be entitled to trustees’ commissions only from the
enactment of these amendments, the transition rules are not relevant. The term “property
subject to the power in trust” has been used as the equivalent of “trust property” and the
term “calendar year” has been added to references to “trust year” because the property
subject to the power does indeed belong to the beneficiary of the power, the items of
income and deduction attributable to it would be included in the beneficiary’s gross
income reported on form 1040 and the tax year would indeed be the calendar year.

4 4th Report of Temporary State Comm. on Modernization, Revision and Simplification of Law
of Estates, Fourth Report, N.Y. Legis. Doc., 1965, No. 19, at 24.

5 See Matter of Schaper, 151 Misc.2d 923, 574 N.Y.S.2d 137 (Sur. Ct. New York County 1991).
6129 Misc.2d 952, 494 N.Y.S.2d 660 (Sur. Ct. New York County 1985).
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The amendments have no fiscal impact upon the State and are applicable to donees
of powers during minority and of other powers in trust effective on the first day of
January next succeeding the date on which these amendments shall have become law,
thus avoiding the need for proration of commissions in the initial year of the new regime.

Proposal:

AN ACT to amend the estates, powers and trusts law, in relation to the commissions of
donees of a power in trust, including donees of a power during minority

The People of the State of New York, represented in Senate and Assembly, do

enact as follows:

Section 1. Section 2306 of the surrogate’s court procedure act is amended to read
as follows:
§2306. Annual statements to be furnished to beneficiaries. Any trustee, donee of

a power during minority or donee of a power in trust who is not required to furnish

annual statements under either 2308 or 2309 because he or she has not retained annual

commissions shall nevertheless be required to furnish the annual statements referred to in
those sections to any beneficiary receiving income or any person interested in the

principal of the trust who shall request such statements, or in the case of a power during

minority or of a power in trust, to the beneficiary of the power in trust, or to a person to

whom a payment not exceeding $10.,000 could be made under subdivision one of section

two thousand two hundred twenty of this chapter.
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§2. The opening unlettered paragraph of subdivision 1 of section 2307 of the
surrogate’s court procedure act, such subdivision as amended by chapter 514 of the laws
of 1993, i1s amended to read as follows:

Except as otherwise provided in paragraph (f) of this subdivision on the settlement

of the account of any fiduciary other than a trustee, a donee of a power during minority or

a donee of a power in trust, the court must allow to him or her the reasonable and

necessary expenses actually paid by him or her and if he or she be an attorney of this state

and shall have rendered legal services in connection with his or her official duties, such

compensation for his or her legal services as appear to the court to be just and reasonable
and in addition thereto it must allow to the fiduciary for his or her services as fiduciary,
and if there be more than one, apportion among them according to the services rendered
by them respectively the following commissions:

§3. Section 2308 of the surrogate’s court procedure act, paragraph (c) of
subdivision 1 as added by chapter 376 of the laws of 2001, subdivision 2 as amended by
chapter 654 of the laws of 1993, subdivision 3 as amended by chapter 243 of the laws of
2001, paragraph (a) of subdivision 5 as amended by chapter 936 of the laws of 1984 and
subdivision 13 as added by such chapter, is amended to read as follows:

§2308. Commissions of trustees, donees of powers during minority and donees of

powers in trust under wills of persons dying, or under lifetime trusts created, on or before

August 31, 1956. 1. On the settlement of the account of any trustee or donee of a power

in trust under the will of a person dying on or before August 31, 1956, or under a lifetime
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trust established on or before August 31, 1956, the court must allow him or her his or her

reasonable and necessary expenses actually paid by him or her and if he or she be an
attorney of this state and shall have rendered legal services in connection with his or her
official duties, such compensation for his or her legal services as shall appear to the court
to be just and reasonable and in addition thereto it must allow to the trustee or to the

donee of the power in trust for his or her services as trustee or donee of the power in trust

the following commissions from trust principal or property subject to the power in trust:

(a) For receiving principal or property subject to the power in trust

(1) all sums of money constituting principal or property subject to the power in

trust not exceeding $2,000 at the rate of 3 per cent;

(2) all additional sums of principal or property subject to the power in trust not

exceeding $10,000 at the rate of 1 %2 per cent;

(3) all sums of principal or property subject to the power in trust above $12,000 at

the rate of 1 %4 per cent; and

(b) For paying out principal or property subject to the power in trust at the rate of

1 percent.
(c) Notwithstanding the provisions of section 8 of chapter 237 of the laws of 1978,
commissions provided by paragraph (a) of this subdivision for receiving principal or

property subject to the power in trust shall not be allowed to a trustee or donee of a power

in trust who qualifies to act as such on or after June 5, 1978, and shall not be allowed on

additions of property received on or after June 5, 1978; such commissions on any
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increments in property that are payable by reason of any sale, exchange or liquidation of
such property shall be allowed on the lesser of (1) the amount of such increments on the
date of sale, exchange or liquidation of such property and (2) the amount of such
increments on June 5, 1978; and such commissions on any increments in property that are
payable by reason of any distribution of such property shall be allowed on the lesser of
(1) the amount of such increments on the date of distribution of such property and (2) the
amount of such increments on the effective date of this paragraph.

2. In addition to the commission allowed by subdivision one a trustee or a donee

of a power in trust shall be entitled to annual commissions at the following rates:

(a) $10.50 per $1,000 or major fraction thereof on the first $400,000 of principal

or property subject to the power in trust;

(b) $4.50 per $1,000 or major fraction thereof on the next $600,000 of principal or

property subject to the power in trust; and

(c) $3.00 per $1,000 or major fraction thereof on all additional principal or

property subject to the power in trust.

Such annual commissions shall be computed either on the value of the principal of

the trust or of the property subject to the power in trust at the end of the period for which

the commissions are payable or, at the option of the trustee or of the donee of the power

in trust, on the value of the principal of the trust or of the property subject to the power in

trust at the beginning of such period, provided that the option elected by the trustee or of

the donee of the power in trust for the first period for which such commissions are
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payable shall be used during the continuance of the trust or of the power in trust and shall

be binding on any successor or substitute trustee or trustees or successor or substitute

donees of the power in trust. In the case of a trust or power in trust which prior to January

1, 1994 computed annual commissions on the basis of a 12 month period (other than a
calendar year), the trustee’s or donee’s prior election of such 12 month period shall be
binding unless, prior to January 1, 1995, the trustee or donee makes a new election to

compute annual commissions on the basis of a calendar year either on the value of the

principal of the trust or of the property subject to the power in trust at the end of, or at the

option of the trustee or donee of the power in trust at the beginning of, the calendar year
for which the commissions were payable, which new election shall be used during the

remaining continuance of the trust or of the power in trust and shall be binding on any

successor or substitute trustee or trustees or donee or donees of the power in trust. The

computation shall be made on the basis of a 12 month period but the amount so computed

payable to a trustee or donee of a power in trust shall be proportionately reduced or

increased for any payments made in partial distribution of the trust or of the property

subject to the power in trust or receipt of any additional property into the trust or by the

donee of a power in trust within such period and shall be proportionately reduced in any

period for which such commissions are payable to the trustee or donee of the power in

trust if the period is less than 12 months. For the purpose of computing the annual

commissions the value of any principal asset when received by the trust or by the donee

of a power in trust shall be the presumptive value of the asset at the beginning and end of
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the period for which such commissions are payable. In computing the value of the

principal of the trust or of the property subject to the power in trust the trustee or the

donee of the power in trust may use the presumptive value in respect of any principal

asset or may use the actual value of the asset. On the settlement of the account of the

trustee or of the donee of a power in trust any person interested may dispute the amount

of any commission claimed or retained. The burden of proving that the actual value of

any principal asset differs from its presumptive value is upon the trustee, the donee of the

power in trust or other person claiming the difference.
3. Unless the will otherwise explicitly provides, the annual commissions allowed
by subdivision two of this section shall be payable one-third from the income of the trust

or of the property subject to the power in trust and two-thirds from the principal of the

trust or from the property subject to the power in trust. However, in the case of a trust

whose definition of income is governed by 11-2.4 of the estates, powers and trusts law,

such annual commissions shall be payable from the corpus of any such trust after

allowance for the unitrust amount and shall not be payable out of such unitrust amount.
4. The commissions allowed by subdivision 2 may be retained by a trustee or

donee of a power in trust provided he or she furnishes annually as of a date not more than

30 days prior to the end of the trust year selected by the trustee or the calendar year, to

each beneficiary currently receiving income, and to any other beneficiary interested in the
income and to any person interested in the principal of the trust who shall make a demand

therefor or to the beneficiary of the power in trust who shall make a demand therefor, a
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statement showing the principal assets or the property subject to the power in trust on
hand on that date, and at least annually or more frequently if the trustee or donee of a

power in trust so elects, a statement showing all his or her receipts of income and

principal or property subject to the power in trust during the period with respect to which

the statement is rendered including the amount of any commissions retained and the basis

upon which the commissions were computed. A trustee or donee of a power in trust shall

not be deemed to have waived any commissions by reason of his or her failure to retain
them at the time when he or she becomes entitled thereto; provided however that

commissions from income for any given trust or calendar year shall be allowed and

retained only from income derived from the trust or from the property subject to the
power in trust during that year and shall not be supplied from income on hand in respect
of any other trust or calendar year. If a beneficiary receiving income does not desire to be

furnished with any such statement his or her advice to the trustee or to the donee of the

power in trust to that effect in writing shall thereafter excuse the trustee or donee of the

power in trust from furnishing such statement to the beneficiary unless and until the

beneficiary requests such annual statements from the trustee or donee of the power in

trust.
5. (a) During the continuance of a trust created solely for public, religious,
charitable, scientific, literary, educational or fraternal uses and during the period of

continuance of such a trust after the termination of a life use or uses the trustee shall be
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entitled to and may retain commissions from income in an amount annually equal to 6 per
cent of income collected in each year.

(b) In the case of a trust created solely for public, religious, charitable, scientific,
literary, educational or fraternal uses the trustee shall not be entitled to any commission
from principal.

(c) In the case of such a trust which continues after the termination of a life use or
uses the trustee for the period of the measuring life or lives shall be entitled to
commissions from income and principal at the rates and according to the terms otherwise

provided in this section, except that he or she shall not be entitled to any commissions for

paying out any amount of principal.

6. (a) If the gross value of the principal of the trust or of the property subject to the

power in trust accounted for amounts to $400,000 or more and there is more than 1

trustee or donee of the power in trust each trustee or donee of the power in trust is entitled

to the full compensation for receiving and paying out principal or property subject to the

power in trust allowed herein to a sole trustee or donee of a power in trust unless there are

more than 3, in which case the compensation to which 3 would be entitled must be

apportioned among the trustees or donees of the power in trust according to the services

rendered by them respectively, unless the trustees or donees of the power in trust shall

have agreed in writing among themselves to a different apportionment which, however,

shall not provide for more than one full commission for any one of them. If the gross
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value of the principal of the trust or of the property subject to the power in trust

accounted for is:

(1) less than $100,000 and there is more than 1 trustee or donee of the power in

trust the full compensation for receiving and paying out principal or property subject to

the power in trust allowed herein to a sole trustee or donee of a power in trust must be

apportioned among them according to the services rendered by them respectively, or

(i1) $100,000 or more but less than $400,000 each trustee or donee of the power in

trust is entitled to the full compensation for receiving and paying out principal or property

subject to the power in trust allowed pursuant to this subdivision to a sole trustee or

donee of a power in trust unless there are more than 2 trustees or donees of the power in

trust in which case the full compensation for paying out principal or property subject to

the power in trust allowed pursuant to this subdivision to 2 trustees or donees of a power

in trust must be apportioned among them according to the services rendered by them
respectively,

unless the trustees or donees of the power in trust shall have agreed in writing between or

among themselves to a different apportionment which, however, shall not provide for
more than one full commission for any one of them.

(b) If the value of the principal of the trust or of the property subject to the power

in trust for the purpose of computing the annual commissions allowed by subdivision 2

amounts to $400,000 or more and there is more than one trustee or donee of the power in

trust each trustee or donee of the power in trust is entitled to the full annual commission

31-



allowed herein to a sole trustee or donee of a power in trust unless there are more than 3,

in which case the annual commissions to which 3 would be entitled must be apportioned

among the trustees or donees of the power in trust according to the services rendered by

them respectively, unless the trustees or donees of the power in trust shall have agreed in

writing among themselves to a different apportionment which, however, shall not provide
for more than one full annual commission for any one of them. If the value of the

principal or of the property subject to the power in trust for the purpose of computing the

annual commission allowed by subdivision 2 amounts to:

(1) less than $100,000 and there is more than 1 trustee or donee of the power in

trust the annual commissions from income and the annual commission allowed herein to

a sole trustee or donee of a power in trust must be apportioned among the trustees or

donees of the power in trust according to the services rendered by them respectively, or

(i1) $100,000 or more but less than $400,000, each trustee or donee of the power in

trust is entitled to the full annual commission allowed pursuant to this subdivision to a

sole trustee or donee of a power in trust unless there are more than 2 trustees or donees of

the power in trust in which case the full annual commissions allowed pursuant to this

subdivision to 2 trustees or donees of a power in trust must be apportioned among them

according to the services rendered by them respectively,

unless the trustees or donees of the power in trust shall have agreed in writing between or

among themselves to a different apportionment which, however, shall not provide for

more than one full annual commission for any one of them. However, if from a trust or
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from property subject to a power in trust having a value of $400,000 or more, or if from a

trust or from property subject to a power in trust having a value of $100,000 or more but

less than $400,000, as the case may be, at the beginning of a trust year or of the calendar

year in the case of a power in trust, any payments in partial distribution of the trust or of

the property subject to the power in trust shall be made during the trust or calendar year

so as to reduce the trust or the property subject to the power in trust to a value of less than

$400,000 or $100,000, as the case may be, at the end of the trust or calendar year, then
the annual commission allowed herein shall, on a proportionate basis, be those allowed to

a trustee of a trust or to the donees of a power in trust over property having a value of

$400,000 or more, of a trust or to the donees of a power in trust over property having a

value of $100,000 or more but less than $400,000, as the case may be, for the period from

the beginning of the trust or calendar year to the date of the distribution and shall, on a

proportionate basis, be those allowed to trustees of a trust or to the donees of a power in

trust over property having a value of either $100,000 or more but less than $400,000 or

less than $100,000, as the case may be, for the remainder of the trust or calendar year and
the part of such commissions payable from principal and computed from the beginning of
the trust or calendar year to the date of distribution shall be charged ratably to the
property remaining in the trust and to the property distributed from the trust on the basis

of their respective values. Further, if during a trust year or a calendar year in the case of

power in trust additional property shall be received into a trust which had a value of less

than $100,000 or by a donee of a power in trust the property subject to which had a value
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of less than $100.000, or into a trust which had a value of $100,000 or more but less than

$400,000 or by a donee of a power in trust the property subject to which had a value of

$100,000 or more but less than $400,000, as the case may be, at the beginning of the trust

or calendar year so that because of the additional property the trust or the property subject

to the power in trust shall have a value of $100,000 or more or of $400,000 or more, as

the case may be, at the end of the trust or calendar year, then the annual commission

allowed herein to the trustee or to the donee of the power in trust shall, on a proportionate

basis, be those allowed to trustees of a trust or to donees of a power in trust over property

having a value of less than $100,000, or to trustees of a trust or to donees of a power in

trust over property having a value of $100,000 or more but less than $400,000, as the

case may be, for the period from the beginning of the trust or calendar year to the date of
the receipt of the additional property and shall, on a proportionate basis, be those allowed

to trustees of a trust or to donees of a power in trust over property having a value of

$100,000 or more but less than $400,000, or to trustees of a trust or to donees of a power

in trust over property having a value of $400,000 or more, as the case may be, for the

remainder of the trust or calendar year.

(c) Notwithstanding any provisions of paragraphs (a) and (b) of this subdivision to
the contrary, if during the continuance of a trust created solely for public, religious,
charitable, scientific, literary, educational or fraternal uses or during the continuance of
such a trust after the termination of a life use or uses, the annual income of the trust

amounts to $4,000 or more and there is more than 1 trustee, each trustee is entitled to the
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full commission allowed under subdivision 5 to a sole trustee unless there are more than
2, in which case the commissions to which 2 trustees would be entitled must be
apportioned among the trustees according to the services rendered by them respectively,
unless they shall have agreed in writing among themselves to a different apportionment
which, however, shall not provide for more than one full commission to any one of them;
provided however, if during the continuance of a trust created solely for public, religious,
charitable, scientific, literary, educational or fraternal uses created prior to April 1, 1948,
the annual income of the trust amounts to $4,000 or more and there is more than 1 trustee
each trustee is entitled to the full commission allowed under subdivision 5 to a sole
trustee unless there are more than 3, in which case the commission to which 3 trustees
would be entitled must be apportioned among the trustees according to the services
rendered by them respectively, unless they shall have agreed in writing among
themselves to a different apportionment which, however, shall not provide for more than
one full commission to any one of them. If the annual income of the trust amounts to less
than $4,000 and there is more than 1 trustee the commissions to which a sole trustee
would be entitled under subdivision 5 must be apportioned among the trustees according
to the services rendered by them respectively unless they shall have agreed in writing
among themselves to a different apportionment.

7. Where a trustee or donee of a power in trust is for any reason entitled or

required to collect the rents of and manage real property the net amount of rents collected

and not the gross amount shall be used in making computation of commissions allowed
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by subdivision 5 hereof and in addition to the commissions herein provided he or she
shall be allowed and may retain for such services 6 per cent of the gross rents collected,
but there shall be only 1 such additional commission regardless of the number of trustees

or donees of the power in trust. If there are 2 or more trustees or donees of the power in

trust the additional commission herein provided must be apportioned among them
according to the services rendered by them respectively unless they shall have agreed in
writing among themselves to a different apportionment.

8. A trustee who prior to September 1, 1966 shall have received the maximum
amount of commissions on principal permitted by subdivision 8 of section 285-a of the
surrogate’s court act as that subdivision existed prior to that date, shall not be entitled to
annual principal commissions for the period from the date when he or she shall receive
such maximum and September 1, 1966, but shall be entitled to receive commissions from
and after September 1, 1966 at the rates and in the manner provided in this section. A
trustee who has become entitled to annual principal commissions pursuant to section 285-
a of the surrogate’s court act as it existed prior to September 1, 1966, but has not received
them, may receive an amount of commissions not in excess of the amount he or she
would have been entitled to if he or she had taken such commissions, and be entitled to
receive in addition commissions from and after September 1, 1966 at the rates and in the

manner provided in that section.
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9. A trustee who has been acting prior to July 1, 1956 shall be entitled to have
commissions on principal and income theretofore received by him or her computed,
allowed and paid under the methods and at the rates set forth herein, except as follows:

(a) If prior to July 1, 1956 a trustee has been allowed or has retained commissions

for receiving and paying out or for distributing any item of principal he or she shall be

entitled to no further commissions on the item.

(b) If prior to July 1, 1956 a trustee has been allowed or retained commissions on

any item of principal receive