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EXECUTIVE SUMMARY

N BEHALF OF THE NEW YORK STATE JUDICIARY, Chief Administrative Judge Lawrence K.

Marks presents this Submission to the 2015 Commission on Legislative, Judicial and Executive
Compensation to assist it in fulfilling its mandate, pursuant to chapter 60 of the Laws of 2015, to
establish appropriate levels of compensation for New York State judges and justices for the four-
year period commencing April 1, 2016.

This Commission has an historic mission. Its predecessor, which sat in 2011, represented the
State’s first effort to determine judicial compensation levels through a fair, independent and rational
process. Building upon the success of that effort, the present Commission’s mandate has been
extended beyond the Judiciary to address the appropriate compensation of senior officers of all
three branches of government.! Never before has the State so committed itself to adjusting the
salaries of senior officers of all three branches of government in a regular, objective and transparent
manner, and on the basis of rational, predictable and nonpolitical criteria. Indeed, only four other
states have established compensation commissions for all three branches whose recommendations
have the force of law.?

The Judiciary strongly recommends that four widely accepted fundamental principles guide
the Commission’s work:

Fairness. Senior government officials should receive fair
compensation, determined in an equitable manner,
that maintains its economic value over time.

Objectivity. Compensation of senior State officials should be based on
criteria that are objective and easily evaluated by the public.

Regularity. A regular and predictable process must ensure that salaries are
adjusted at recurring intervals so that they do not become
inadequate over time due to increases in the cost of living.

Institutional The structure of compensation for senior State public

integrity. officials should promote public confidence in the excellence
and diversity of each of our branches of government, and
promote the effective management of public personnel and
resources.

! Chapter 60 is reproduced in Appendix A. The public officials addressed by chapter 60 include State-paid judges and justices,
State legislators, the Attorney General and Comptroller and agency heads listed in Executive Law § 169. This group does not in-
clude the Governor or Lieutenant Governor. Article IV of the State Constitution provides that the salaries of the Governor (sec-
tion 3) and the Lieutenant Governor (section 6) are set by joint resolution of the Senate and Assembly.

2 The four other states are Arkansas, Hawaii, Missouri and Washington. In Hawaii and Missouri, the Commission’s recommen-
dations have the force and effect of law, unless affirmatively overridden by the Legislature within a specified time period.
Arkansas established a binding salary commission in 2014 with the authority to make salary recommendations that cannot be
overridden by the state’s legislature. In Washington, the Commission’s recommendations become law within 90 days of being
filed by the secretary of state, subject only to a referendum petition by the people. See Michigan, Oregon and Nevada Legisla-
tures Look at 3 Different Approaches to Judicial Salaries http://gaveltogavel.us/2015/04/07/.
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The Judiciary presents the following facts for the Commission’s consideration in applying these
four core principles:

A STRONG JUDICIARY IS VITAL TO NEW YORK STATE. A strong Judiciary is vital to every aspect
of civil society, assuring protection of civic freedoms, swift resolution of civil and commercial
disputes, and fair and timely redress of criminal complaints. Adequate judicial salaries con-
tribute to a strong Judiciary by attracting and facilitating retention of the best-qualified lawyers
to serve on the bench, and preserving the institutional and decisional independence of the
courts.

JUDICIAL SALARIES IN NEW YORK HAVE NOT KEPT PACE WITH SALARIES OF THE FEDERAL JUDI-
CIARY. In 2016, the appropriate benchmark upon which to base the salary of a Supreme Court
Justice? is the salary level of a Federal District Court Judge — as was the case in 1999 and again
in 2011, the last two occasions when New York’s judicial salaries were adjusted.

A principle of fundamental importance to the 2011 Commission on Judicial Compensation was
maintaining parity between the salaries of New York State Supreme Court Justices and those
of Federal District Court Judges:

“The Federal Judiciary sets a benchmark of both quality and compensation—
New York State should seek to place its judiciary on par. That is where New
York State judicial compensation was in the late 1990's and our recommen-
dation is to re-establish this benchmark . . ..”

Since the 2011 Commission raised the salary of a Supreme Court Justice to $174,000* — the
salary level of a Federal District Court Judge at that time — the latter has risen to $201,100, and
is expected to be reset to $203,100 on January 1, 2016, reflecting changes in the cost of living
since 1989.°

JUDICIAL SALARIES IN NEW YORK HAVE NOT KEPT PACE WITH INFLATION. The 2011 Commis-
sion’s phased-in salary adjustment, though welcome, only partially addressed the damaging
effect of inflation on judicial salaries, which had been eroded by 41% between 1999 and 2011.

3 The Supreme Court is the trial court of general statewide civil and criminal jurisdiction in New York State. See N.Y. Const,, art.
VI, § 7(a). For this reason, the salary of a Justice of the Supreme Court will be used as the benchmark for State judicial salaries and
statistical salary comparisons throughout this Submission. This is consistent with national practice. The National Center for
State Courts publishes biennially a Survey of Annual Salaries, which updates and ranks the actual and cost-adjusted salaries of
general jurisdiction trial court judges in all 50 states and the District of Columbia. See http://www.ncsc.org/FlashMicrosites/Judi-
cialSalaryReview/2015/resources/CurrentjudicialSalaries.pdf.

* The annual salary of a Supreme Court Justice was increased from $136,700 to $174,000 over a three-year period: to $160,000 in
April 2012, to $167,000 in April 2013, and to $174,000 in April 2014, where it currently remains. Salaries of judges and justices of
other courts were adjusted proportionately.

> In August 2015, President Obama announced a 1% pay adjustment for General Schedule federal employees, effective January 1,
2016. Pursuant to the rulings in Beer v. United States, 696 F.3d 1174 (Fed. Cir. 2012) cert. denied 133 S.Ct. 1997, and Baker v. United
States, No. 12-826 (Fed. C. Filed Nov. 30, 2012), federal judges will receive the same percentage adjustment (see section IV. A.,
infra). Accordingly, it is expected that the salary of a Federal District Court Judge will be $203,100 as of January 1, 2016.
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JUDICIAL SALARIES IN NEW YORK TRAIL THOSE OF OTHER STATE JUDGES. The current salary of
a Supreme Court Justice ranks 47th among all states when adjusted for New York’s high cost
of living. Restoring pay parity between Supreme Court Justices and Federal District Court
Judges would only lift New York’s ranking to 33rd among all states when adjusted for cost of
living.

INTER- AND INTRA-COURT PAY DISPARITIES. The salaries of hundreds of judges having the same
rank and responsibilities vary greatly around the state. These inter- and intra-court pay dis-
parities, which persist as vestiges of the State’s assumption of responsibility for paying the
salaries of county and city-level judges nearly four decades ago, are inequitable and unwise.

NEW YORK STATE’S ECONOMY AND ABILITY TO FUND A JUDICIAL SALARY ADJUSTMENT ARE
HISTORICALLY STRONG. The State’s economy and fiscal outlook are strong. The 2011 Commis-
sion’s sensitivity to the State’s “unprecedented budget crisis” at that time prevented it from
prescribing a salary adjustment reflecting historic cost-of-living factors. Since 2011, the State
has seen a remarkable economic turnaround, from dire multi-billion dollar budget deficits to
multi-billion dollar surpluses. No aspect of the State's current or projected fiscal condition
should prevent this Commission from recommending an equitable salary adjustment that re-
stores judicial pay to appropriate inflation-adjusted levels.

RECOMMENDATIONS

RESTORE PARITY WITH FEDERAL DISTRICT COURT JUDGES. The Judiciary respectfully re-
quests that the Commission direct an increase in the salary of a Supreme Court Justice so that
it will equal that of a Federal District Court Judge beginning April 1, 2016 and continuing there-
after, together with a proportionate increase for all other New York State judges.

PROVIDE FOR COST-OF-LIVING ADJUSTMENTS. Judicial salaries in New York should be
made subject to cost-of-living adjustments to take effect on April 1 of each of the years 2017,
2018 and 2019, premised on the annual cost-of-living adjustments provided to the federal ju-
diciary on each preceding January 1st.

REDRESS INTER- AND INTRA-COURT PAY DISPARITIES. The Commission should redress the
long-entrenched judicial pay anomalies that exist between and within various courts by adopt-
ing a pay schedule for non-Supreme Court judges that fixes their compensation at fair and
practical uniform percentages of a New York State Supreme Court Justice’s salary.

In adopting these recommendations, the Commission would restore judicial salaries in New
York to equitable levels benchmarked to the inflation-adjusted salary of a Federal District Court
Judge; ensure that judicial salaries are protected against inflation going forward; address the unfair-
ness and damage caused by the unprecedented pay freeze of 1999-2012; eliminate inappropriate
judicial pay disparities; and, ultimately, strengthen the institutional independence and integrity of
our State’s judicial branch.
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I. THE MANDATE OF THE COMMISSION ON LEGISLATIVE,
JUDICIAL AND EXECUTIVE COMPENSATION

A. 2015 COMMISSION ON LEGISLATIVE, JUDICIAL AND EXECUTIVE
COMPENSATION

MANDATE

Part E of chapter 60 of the Laws of 2015 provides for appointment of a quadrennial commission
to “examine, evaluate and make recommendations with respect to adequate levels of compensation
and non-salary benefits” for judges, members of the Legislature, certain State-wide elected officials,
commissioners and certain other high-ranking executive branch officials. The Commission is
charged with issuing two separate reports setting forth its “findings, conclusions, determinations
and recommendations” to the Governor, the Legislature, and the Chief Judge. One report is to
address judicial compensation and the other legislative and executive compensation.

The Commission’s report addressing judicial compensation is due by December 31, 2015. The
Commission’s report on legislative and executive compensation is due by November 15, 2016. The
Commission may recommend up to four adjustments in judicial salary levels, commencing on April
1 of each of the four years (2016-2019) following the Commission’s creation. The Commission may
recommend up to two adjustments in legislative and executive salary levels, each commencing on
January 1 following a November general election of members of the Legislature (January 1, 2017 and
January 1, 2019). The Commission’s recommendations for salary adjustments shall carry the force of
law and take effect on the above scheduled dates, unless sooner modified or abrogated by statute.
The Commission is deemed dissolved following issuance of its second report on November 15, 2016.

FACTORS TO GUIDE THE COMMISSION’S WORK
Chapter 60 provides that in discharging its responsibilities, the Commission shall take into ac-
count all appropriate factors including, but not limited to:

m the overall economic climate
m rates of inflation
m changes in public-sector spending

m levels of compensation and non-salary benefits received by executive branch officials and leg-
islators of other states and the federal government

m levels of compensation and non-salary benefits received by professionals in government, aca-
demia and private and non-profit enterprise, and

m the State’s ability to fund increases in compensation and non-salary benefits.

COMMISSION MEMBERSHIP AND VOTING

The Commission consists of seven members, appointed as follows: three by the Governor; two
by the Chief Judge, including the Chair of the Commission; and one each by the Temporary President
of the Senate and the Speaker of the Assembly.



SUBMISSION TO THE 2015 COMMISSION ON LEGISLATIVE, JUDICIAL AND EXECUTIVE COMPENSATION 7

The Commission’s findings and recommendations must be supported by majority vote, and
the findings and recommendations concerning executive and legislative compensation must, in
addition be supported “by at least one member appointed by each appointing authority.” With regard
to matters addressing legislative or executive compensation, the Chair of the Commission shall
preside but not vote. See Appendix A for the full text of Chapter 60.

B. 2011 COMMISSION ON JUDICIAL COMPENSATION

On December 10, 2010, after more than a decade during which New York’s judges received no
pay adjustments, the Governor signed into law chapter 567 of the Laws of 2010, providing for cre-
ation of a Commission on Judicial Compensation. Composed of seven members appointed by the
Governor, the Chief Judge, the Temporary President of the Senate and the Speaker of the Assembly,
the Commission was charged with examining the adequacy of judicial salaries and benefits and
determining whether adjustments were warranted. Each Commission recommendation to adjust
judicial pay would carry the force of law, unless modified or abrogated by statute prior to April 1 of
the year as to which it applied.

The Commission, chaired by Hon. William C. Thompson, Jr., conducted a public hearing, held
three public meetings, and issued its report and recommendations on August 29, 2011. The Commis-
sion acknowledged the “economic harm that has befallen New York’s judges” resulting from twelve
years of salary stagnation, including the fact that pay for Supreme Court Justices ranked “last in the
nation when salary is adjusted for cost-of-living.” The Commission noted that cost of living, as de-
termined by the Consumer Price Index — Northeast Urban Region, had increased by approximately
41% since 1999, and that caseloads for State judges had steadily increased over that same period.

Notwithstanding these findings, the Commission was “mindful of the current economic cli-
mate of the State,” including a then-projected $2.5 billion budget deficit for the next fiscal year, and
of how a salary increase would affect the State’s precarious financial status. The Commission deter-
mined that New York State judges should receive a salary increase phased in over three fiscal years,
starting on April 1, 2012, with no increase in April 2015: $160,000 in April 2012; $167,000 in April 2013;
and $174,000 in April 2014.

This phased-in increase was designed to bring the salaries of Supreme Court Justices into parity
with Federal District Court Judges by 2014. The reasoning behind the Commission’s recommenda-
tions was succinct:

The Commission has determined that the appropriate benchmark at this
time for the New York State Judiciary is the compensation level of the Federal
Judiciary. The Commission recognizes the importance of the New York State
Judiciary as a co-equal branch of government and recognizes the importance
of establishing pay levels that make clear that the judiciary is valued and
respected. The Federal Judiciary sets a benchmark of both quality and

¢ All other State judges received proportionate salary increases over the same period.
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compensation—New York should seek to place its judiciary on par. That is
where New York State judicial compensation was in the late 1990's and our
recommendation is to re-establish this benchmark with a phase-in period
that takes account of the State’s current financial challenges.

Three members of the Commission filed dissenting statements that mainly urged higher salary
levels and objected to the phased-in nature of the recommended increase. See Appendix B for the
Commission’s final report.

C. THE JUDICIARY’S SUBMISSION TO THE 2011 COMMISSION ON JUDICIAL
COMPENSATION

In its Submission to the 2011 Commission (Appendix C), the Judiciary provided detailed factual
and comparative data addressing the devastating effect of the prolonged judicial salary freeze of
1999-2011 on individual judges and the Judiciary as an institution. The Judiciary did not recommend
a specific compensation amount, but rather offered a range of possible values for the salary of a
Supreme Court Justice, each keyed to a criterion the Commission was charged with considering.

m Inflation. An adjustment designed to restore the purchasing power of judicial pay to its 1999
level consistent with the rate of inflation: ($195,754).

m State rank. An adjustment designed to move New York from last to 25th among the states on a
cost-adjusted basis ($220,836), or to 40th on a cost-adjusted basis ($194,068).

m Non-judicial staff compensation. An adjustment designed to re-establish the 1999 salary ratio
between senior law clerks and the justices they serve ($192,218).

m Federal judicial salaries, adjusted for inflation. An adjustment designed to calibrate New York
salaries to those of federal judges, with an adjustment for inflation since January 2006
($193,813).

7 These rankings were based on judicial salary data published by the National Center for State Courts in its biennial Survey of
Judicial Salaries.
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II. THE NEW YORK STATE JUDICIARY

A. THE JUDGES OF THE NEW YORK STATE UNIFIED COURT SYSTEM

New York’s Unified Court System consists of twelve State-funded courts. There are three courts
of appellate jurisdiction: the Court of Appeals, the Appellate Divisions of the Supreme Court, and
the Appellate Terms of the Supreme Court. There are nine trial courts: Supreme Court, Court of
Claims, County Court, Family Court, Surrogate’s Court, the Civil and Criminal Courts of New York
City, District Courts on Long Island, and City Courts outside New York City.

The judges of all these courts must be lawyers and, in most instances, must have been admitted
to practice law in New York for at least ten years. Service in the New York State Judiciary is, with
rare exception, a full-time occupation. Judges are barred generally from engaging in outside employ-
ment or earning outside income, and must comply with the Rules of Judicial Conduct (22 NYCRR §
100), which impose ethical restrictions limiting judges’” public and private conduct and activities.
Appendix D provides a summary of the qualifications, terms of office and jurisdiction of New York’s
trial judges.

Current judicial salary levels for New York’s trial judges, established in April 2014, are as fol-

lows:
m Supreme Court $174,000
m Court of Claims $174,000

m County, Family & Surrogate’s Court  $152,500 to $174,000

m NYC Civil & Criminal Court $159,900
m New York City Housing Court $146,900
m District Court $156,200
m City Court (Full-time) $138,500 to $152,200

Appendix E provides a court-by-court summary of judicial salary levels.

B. A SNAPSHOT OF THE WORK OF THE NEW YORK STATE COURTS

In 2014, more than 3.7 million cases were filed in the New York State courts — more than two
and a half times the number of filings for the entire Federal Judiciary.® Due to differences in juris-
diction, it is difficult to draw meaningful comparisons between the workloads of state and federal
judges. However, there can be no doubt that the New York State court system is one of the busiest

8 Statistical data for the New York courts comes from the New York State Unified Court System-Office of Court Research, 2014
Annual Caseload Statistics. Federal judicial filings include civil, criminal and bankruptcy caseloads. See www.uscourts.gov/sta-
tistics-reports/us-district-courts-judicial-business-2014. Federal filings in 2014 totaled 1,428,805, a number that includes 1,038,280
bankruptcy filings.
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in the world or that its judges handle challenging, complex and significant cases. New Yorkers turn
to their courts by the tens of thousands each day to secure fundamental freedoms, enforce rights
and obligations, resolve civil and commercial disputes, protect the vulnerable and fairly adjudicate
alleged crimes. Each day, New York’s judges handle major commercial and real estate disputes, home
foreclosures and evictions, divorces, and consumer credit defaults in our civil courts; high-stakes
murder and felony trials, organized crime and gang violence, and drug-related crime and recidivism
in our high-volume criminal courts; domestic violence, juvenile delinquency, child custody and
support, and critical child abuse and neglect cases in our family courts; as well as probate of wills,
administration of decedents” estates, adoptions, and guardianship of incapacitated persons in the
surrogate’s courts.

A strong Judiciary is essential to a healthy State economy and to attracting and retaining busi-
nesses that generate jobs and tax revenues and contribute to economic prosperity. Businesses rely
on the courts to resolve their disputes, and the quality and efficiency of the courts are significant
factors in deciding where to locate and do business. The New York State courts, including the Com-
mercial Division of the Supreme Court, have played an important role in maintaining New York’s
longstanding national and international prominence in law and commerce, and have earned the
praise of many leading business and commercial law groups, including the Business Council of New
York State;’” American Corporate Counsel Association; American Bar Association Business Law Sec-
tion; New York State Bar Association Commercial and Federal Litigation Section; and The Partnership
for New York City."

C. A BRIEF HISTORY OF JUDICIAL COMPENSATION IN NEW YORK

In 1976, the Legislature enacted the Unified Court Budget Act (‘UCBA”), conferring full respon-
sibility upon the State for the funding of all courts (other than Town and Village Justice Courts), and
transferring formerly locally-paid judges to the State payroll. In the ensuing 39 years, State-paid
judges received seven pay increases - six by statute and one by recommendation of the 2011 Com-
mission. Four of the seven increases took effect in the first 10’ years after enactment of the UCBA.
The remaining three increases took effect over the next 26 years. See Appendix ] for a comprehensive
history of judicial compensation in New York.

The 1979 Judicial Salary Increase. The first judicial pay increase following the UCBA’s enactment
took effect in April 1979. It was coupled with pay raises for legislators and executive branch
officials. For judges, the increase consisted of a series of percentage adjustments: a 7% increase
retroactive to October 1978; a 7% increase in October 1979, and a 3.39% increase in October
1980. These adjustments were recommended by an ad hoc advisory panel established by Gov-
ernor Carey.

° Heather C. Briccetti, Esq., President & CEO, The Business Council of the State of New York, May 6, 2015 (“The Commercial Divi-
sion has earned widespread praise as demonstrably good for business and good for New York and has served as a case study of
how the courts and the business community can work together to foster greater expertise and efficiency in commercial litigation
through innovative dispute resolution services.”)

10 Kathryn Wylde, President & CEO, Partnership for New York City, June 18, 2015 (“New York City is the leading center of global
commerce and finance, thanks in no small measure to the contributions of the Commercial Division of the Supreme Court.”)
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The 1980 Judicial Salary Increase. This increase was enacted during a special legislative session
in late 1980 and consisted, for judges, of a 5% increase effective January 1981, followed by a 7%
increase in January 1982. This increase also was coupled with salary adjustments for legislators
and executive branch officials.

The 1984 Judicial Salary Increase. In December 1984, the Legislature enacted an increase for
judges, legislators and executive branch officials, effective January 1985, and retroactive to July
1, 1984. Most trial judges received increases ranging from 249% to 27%.

The 1987 Judicial Salary Increase. In 1987, the Legislature increased salaries for all three
branches, with the Judiciary receiving a single increase as follows: 24% for Associate Judges of
the Court of Appeals; 15.9% for Supreme Court Justices; up to 20.6% for County-level Judges;
21% for Civil and Criminal Court Judges; and 18.3% for full-time City Court Judges.

The 1993 Judicial Salary Increase. In 1993, the Legislature enacted a new pay schedule for judges
based on the report of an advisory commission appointed by the Governor. The increases var-
ied widely: 8.7% for Associate Judges of the Court of Appeals; 18.9% for Supreme Court Justices;
up to 20.7% for County-level Judges; and 15.4% for full-time City Court Judges and New York
City Housing Court Judges. The adjustments took effect in four stages over an 18-month period,
beginning April 1993.

The 1999 Judicial Salary Increase. In December 1998, the Legislature increased salaries for all
three branches. The pay increase approved for the Judiciary, effective January 1, 1999, estab-
lished pay parity for Supreme Court Justices with Federal District Court Judges, at $136,700,
together with proportionate increases for all other State-paid judges.

The 2012 Judicial Salary Increase. In August 2011, pursuant to chapter 567 of the Laws of 2010,
the first in a series of quadrennial commissions on judicial compensation recommended a
salary adjustment intended to achieve pay parity between Supreme Court Justices and Federal
District Court Judges over a three-year-period, at $174,000 as of April 1, 2014. All other judges
received proportionate salary increases.

This brief history reveals a troubling pattern of judicial compensation in New York: long peri-
ods of salary stagnation interrupted by ad hoc “catch-up” increases. The timing and amounts of these
increases lacked any regularity or predictability. No deliberate effort was made to keep judicial
salaries in line with inflation. After 1984, no judicial pay adjustment contained a retroactive com-
ponent to make up for prior years of earnings lost to inflation. Equally troubling is the fact that the
increases of 1980, 1984 and 1999 were all enacted shortly after elections, during lame-duck legislative
sessions, with minimal public debate or disclosure. This history represents the antithesis of fairness,
objectivity, regularity and institutional integrity — the hallmarks of how government should go
about compensating highly qualified and experienced public servants entrusted with the weighty
responsibility of delivering justice and adjudicating the rights of their fellow citizens.
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We are gratified that the Legislature has responded to these concerns by creating a permanent
Quadrennial Commission process pursuant to which this Commission now sits. It is our hope and
expectation that this process will ensure regular review and adjustment of judicial compensation
to meet the financial exigencies of the times and ensure that the judicial profession in New York
continues to attract capable men and women of all backgrounds.



SUBMISSION TO THE 2015 COMMISSION ON LEGISLATIVE, JUDICIAL AND EXECUTIVE COMPENSATION 13

I11. GUIDING PRINCIPLES

In the general course of human nature, a power over a man's subsistence
amounts to a power over his will. And we can never hope to see realized in
practice, the complete separation of the judicial from the legislative power,
in any system which leaves the former dependent for pecuniary resources on
the occasional grants of the latter. * * * It will be readily understood that
the fluctuations in the value of money and in the state of society rendered a
fixed rate of [judicial] compensation in the Constitution inadmissible. * * *
It was therefore necessary to leave it to the discretion of the [L]egislature to
vary its provisions in conformity to the variations in circumstances, yet
under such restrictions as to put it out of the power of that body to change
the condition of the individual for the worse.

—ALEXANDER HAMILTON
Federalist 79

SINCE THE FOUNDING OF OUR REPUBLIC, it has been universally understood that there can be
neither liberty, justice, nor public security without an independent and strong judicial branch.
Maintaining equitable judicial salaries over time is vital to judicial independence, to ensuring that
judges are never made to be — in reality or perception — subordinate to the other branches of gov-
ernment or to outside forces. Fair compensation strengthens the judicial branch by attracting and
retaining well-qualified attorneys in judicial service, avoiding compromise of ethical duties, and
eschewing personal wealth as a qualification for judicial office.

Consistent with the Judiciary's constitutional status as a separate, non-partisan and apolitical
branch of government, commentators have recognized several core principles as fundamental to
the determination of appropriate compensation for judges—fairness, objectivity, regularity, and
preservation of institutional integrity."! While we believe these principles are equally applicable to
the task of setting appropriate salary levels for all three branches of government, the remainder of
this Submission will focus exclusively on the application of these principles to the compensation
of New York State judges.

A. FAIRNESS

Careers in public service entail financial sacrifice. While most judges would agree that the sat-
isfaction that comes with public service outweighs the financial sacrifices involved, they also expect
to be compensated fairly. Judicial salaries should be broadly comparable to the remuneration re-
ceived by attorneys taking similar career paths and by other public servants having comparable re-
sponsibility, training and experience.

" See, e.g., National Center for State Courts, Judicial Compensation in New York (2007), at pp. 5-6.
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B. OBJECTIVITY

Judicial compensation should be set and revised by reference to an agreed-upon set of objective
criteria that can be easily evaluated by the public. The process also should be transparent to the
public. Fortunately, the process and factors that the Legislature has directed the Commission to con-
sider and employ (e.g., rates of inflation, compensation of professionals in government, academia
and private and non-profit enterprise) reflect a State commitment to objectivity and transparency.
Objectivity serves several purposes: it helps achieve wise, consistent results; it demystifies the salary-
setting process and avoids the appearance of arbitrariness or irrationality; it allows the considered
factors to be candidly assessed and debated; and it promotes public confidence in the ultimate
result.

C. REGULARITY

As a corollary to fairness in fixing judicial salaries, there must be a predictable mechanism to
ensure that salaries, once adjusted, do not lose ground to inflation. The real value of judicial com-
pensation should be maintained through regular review and adjustments that respond to changes
in the cost of living so that the salary a judge accepts upon joining the bench is not thereafter eroded
to the detriment of his or her family. The statutorily created quadrennial commission process sets
the stage for regularity by authorizing this Commission to provide for prospective and automatic
adjustments gauged to economic forces that otherwise could erode judicial pay and render com-
pensation unpredictable for judges and their families in the future.

D. INSTITUTIONAL INTEGRITY

The proper adjustment of salaries has implications far beyond fairness to individual judges.
As the New York Court of Appeals recognized, the adequacy of salaries has an important impact on
the diversity and quality of judges. If salaries are too low, “only those with means will be financially
able to assume a judicial post, negatively impacting the diversity of the Judiciary and discriminating
against those who are well qualified and interested in serving, but nonetheless unable to aspire to a
career in the Judiciary because of financial hardship that results from stagnant compensation over
the years.”"?

In any large public institution, successful long-term governance also requires rational pay
distinctions commensurate with the relative authority and responsibility of officeholders. Salary
systems must calibrate appropriately between judicial and staff salaries in ways that recognize
distinctions in seniority, experience, authority and responsibility. This is particularly important for
the court system, where constitutionally-derived powers are exercised exclusively by elected and
appointed judicial officers.

12 Maron v. Silver, 14 N.Y.3d 230, 263 (2009).
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1V. EVALUATION OF FACTORS RELEVANT TO JUDICIAL
SALARY LEVELS FOR NEW YORK STATE JUDGES

HE QUADRENNIAL COMMISSION PROCESS ESTABLISHED BY CHAPTER 60 of the Laws of 2015 per-

manently enshrines the fundamental principles of fairness, objectivity, regularity, and institu-
tional integrity as the prism through which adjustments in judicial compensation are to be made.
In creating this process, the Legislature has filled a conspicuous, longstanding void in New York, a
void evidenced most dramatically by the pay freeze of 1999-2012, when State judges failed to receive
a single pay increase or cost-of-living adjustment despite steady inflation that seriously eroded the
real value of their compensation.

The salary increase of 2012-2014 was greatly needed and welcomed. Nonetheless, it only partially
restored the value of State judicial salaries. Even today, New York’s judicial salaries—which once
ranked highest in the nation™—lag behind those paid to judges in other states and the federal
judiciary. Indeed, when adjusted for New York’s high cost of living, the $174,000 salary of a Supreme
Court Justice ranks 47th in the nation according to the nonpartisan National Center for State Courts,
which has published a biennial Survey of Judicial Salaries for more than 40 years.' That same salary,
while equal to the pay of a Federal District Court Judge when recommended by the last Commission
in 2011, has fallen substantially behind the federal benchmark, which has since risen to $201,100 in
2015, and is expected to rise again to $203,100 on January 1, 2016.

For the reasons set forth below, the Judiciary respectfully submits that the inflation-adjusted
salary of a Federal District Court Judge is the appropriate benchmark salary level for a Supreme
Court Justice. Indeed, most of the metrics and factors relevant to the calculus of judicial compensa-
tion — the consumer price index; judicial salaries in other states and the federal courts; compensa-
tion of government officials and professionals of comparable experience and education — point to
salary levels that are consistent with the Judiciary’s recommendation of pay parity between Supreme
Court Justices and Federal District Court Judges.

The following addresses in greater detail the factors delineated in chapter 60 to guide the Com-
mission in carrying out its responsibilities.

13- As recently as 1994, New York State Supreme Court Justices were the highest paid trial court judges in the nation at $108,500.
See National Center for State Courts, Annual Survey of Judicial Salaries, July 1994.

4 See National Ranking of Judicial Salaries, at page 19 of this Submission. The National Center for State Courts (NCSC) Survey
of Judicial Salaries rankings are based on the Council for Community and Economic Research (C2ER) Cost-of-Living Index, the
most widely accepted U.S. source for measuring regional differences in living costs. While this Submission relies on the C2ZER
Index to show the comparative real value of New York’s judicial salaries nationwide, we note that the C2ER Index is not weighted
for population density and therefore does not fully account for the reality that living costs in New York’s urban communities,
where the great preponderance of New York’s judges live and sit, are considerably higher than in the State’s rural communities.

If weighted for population density, New York’s judicial salaries would actually rank worse than 47
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A. PARITY SHOULD BE RE-ESTABLISHED BETWEEN THE SALARY OF A
SUPREME COURT JUSTICE AND THAT OF A FEDERAL DISTRICT COURT
JUDGE

The inflation-adjusted salary of a Federal District Court Judge provides the appropriate benchmark
for the New York State Judiciary in 2016. As the 2011 Commission concluded, “the Federal judiciary
sets a benchmark of both quality and compensation — New York should seek to place its judiciary
on par.” The Commission’s decision in 2011 to re-establish pay parity between Supreme Court
Justices and Federal District Court Judges was supported by history, as evidenced by the 1978 and
1999 salary increases, which equalized their respective salaries. Indeed, during a six-year period in
the late 1980s, the salaries of Supreme Court Justices exceeded those of their federal counterparts.

On January 1, 2016, the salary of a Federal District Court Judge is expected to be adjusted to
$203,100. This salary level has been calibrated to reflect increases in the cost of living since enactment
of the 1989 Ethics Reform Act (Public Law 101-94), which limited outside earnings of federal judges
in exchange for providing them with cost-of-living increases received by other federal employees.

In 2011, the Judiciary took the position that parity with Federal District Court Judges, while cer-
tainly appropriate in the past, was not then the “best comparative metric,” because the federal
judiciary had itself been denied a number of statutory cost-of-living adjustments over the years. As
a result of not receiving those adjustments, Federal District Court Judges in 2011 were earning $174,000
a year, when they should have been earning approximately $194,000, had their pay properly been ad-
justed to keep pace with inflation. As we stated in 2011, “federal judicial salaries provide an appropriate
standard for New York judicial compensation only when adjusted for inflation.” (emphasis added).

In 2009, six federal judges brought a lawsuit claiming that Congress had violated the Compen-
sation Clause of the U.S. Constitution by withholding cost-of-living salary adjustments authorized
by the Ethics Reform Act of 1989. In October 2012, in Beer v. United States,'> the U.S. Court of Appeals
for the Federal Circuit held that legislation blocking cost-of-living adjustments in 1995, 1996, 1997
and 1999 was an unconstitutional deprivation of judicial compensation in violation of the Compen-
sation Clause. The Court further held that two more cost-of-living adjustments for 2007 and 2010
were improperly withheld by Congress.'¢

In December 2013, the holding in Beer was applied to all Article IIT judges through Barker v. United
States,’” and the salary levels of all federal judges were re-adjusted to reflect the six annual cost-of-
living adjustments previously withheld by Congress. As a result, the salary of a Federal District Court
Judge was reset at $197,100 for 2013, and subsequently updated to $199,100 for 2014, and $201,100 for
2015, based on changes in the cost of living. On January 1, 2016, it is anticipated that this salary level
will again be adjusted, to $203,100. Furthermore, approximately 1,600 current and former federal
judges were found entitled to back pay awards representing the salary amounts they would have

5 696 F.3d 1174, 1185 (Fed. Cir. 2012), cert. denied, 133 S.Ct. 1997. See Appendix F.
16 696 F.3d at 1185-86 (2001 amendment to prior appropriations act did not override provisions of 1989 Ethics Reform Act).

17 No. 12-826 (Fed. Cl. filed Nov. 30, 2012). As directed by these decisions, the salaries of Federal District Court Judges were reset at
$197,100 for 2013. This salary level was further updated to $199,100, effective January 1, 2014, based on the cost-of-living adjust-
ment provided to federal government employees and officials in accordance with Executive Order No. 13655 (Dec. 23, 2013); and
by Executive Order No. 13686 (Dec. 19, 2014), which adjusted the salary level to $201,100, effective January 1, 2015.
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earned had Congress not withheld the cost-of-living adjustments for 2007 and 2010."®

As a result of these developments, the 2011 Commission’s specific recommendation of estab-
lishing pay parity between Supreme Court Justices and Federal District Court Judges soon became
outdated. As of January 1, 2016, a New York State Supreme Court Justice is expected to earn $29,100
less than a Federal District Court Judge annually, and $12,682 less than Federal Magistrate Judges and
Bankruptcy Judges."”

B. RE-ESTABLISHING PARITY BETWEEN THE SALARY OF A SUPREME COURT
JUSTICE AND THAT OF A FEDERAL DISTRICT COURT JUDGE WILL PROTECT
NEW YORK’S JUDICIAL SALARIES AGAINST INFLATION

Analysis of the impact of inflation on judicial compensation in New York supports reliance on
the salary of a Federal District Court Judge as an appropriate benchmark. As noted above, federal
judicial salaries have been calibrated to ensure that they are in line with changes in inflation since
1989. Using 1987 as a base year to measure the impact of inflation on New York judicial pay — a year
when the salaries of Supreme Court Justices were raised from $82,000 to $95,000 — and compound-
ing CPI-U inflation from that point forward, results in an inflation-adjusted salary of $207,975 in
2015 dollars, a salary level higher than the present salary of a Federal District Court Judge. This cal-
culation relies on the Consumer Price Index — Northeast Urban (CPI-U Northeast), which provides
the most appropriate measure of New York’s high cost of living.

The phased-in 27% salary increase of 2012-2014, welcome though it was for ending a 13-year pay
freeze, only partially addressed the damaging effect of inflation on New York’s judges.?® As the 2011
Commission noted in its report, the cost of living as determined by the CPI-U Northeast had actually
eroded salaries by 41% since the last adjustment in 1999.' Moreover, as with previous catch-up in-
creases, the 2012 adjustment did not at all recognize the devastating cumulative effect of earnings
lost to inflation. For example, a Supreme Court Justice serving since January 1999 had lost about
$352,000 salary dollars to inflation by the time of the 2012 increase; while the same Justice serving
through 2015 has lost approximately $463,000 to inflation — or about two and two-thirds years of
current salary. It is instructive that when federal judicial salaries were reset as a result of the Beer
litigation, federal judges received lump sum awards of back pay reflecting lost earnings resulting

18 Beer v. United States, 11 Fed. Cl. 592 (2013).

¥ Magistrate Judges preside over pretrial proceedings in civil and criminal cases, motions, settlement conferences, initial appear-
ances, and bail hearings. Magistrate Judges also preside over jury and nonjury trials upon consent of the parties, as well as trials
and dispositions of misdemeanor cases. See 28 U.S.C. § 636. The maximum salary for full-time Magistrate and Bankruptcy Judges
is set at 92% of the salary of a District Court Judge. See Judiciary Appropriations Act of 1988, Pub. L. No. 100-202, Title IV, § 408, 101
Stat. 1329-26 and 27 (Dec. 22, 1987).

2 Tt is noteworthy that on January 1, 1999, Supreme Court Justices and Federal District Court Judges both earned $136,700. How-
ever, by 1999, even that salary level had already fallen behind the rate of inflation. As discussed above, Congress had blocked cost-
of-living adjustments for the federal judiciary in 1995, 1996, and 1997. Thus, 1999 is not a proper base year for measuring the true
impact of inflation on the salary of a Supreme Court Justice.

21 The 2011 Commission relied on the Consumer Price Index - Northeast Urban Region (“CPI-U”), which is computed monthly by
the U.S. Department of Labor, Bureau of Labor Statistics, and provides an official statistical measure of average price changes in a
fixed market basket of goods and services for the Northeastern states. This standard index weighs core living expenses - food,
housing, health care, transportation - and is widely recognized as an accurate, sample-based price measure against which to cali-
brate salaries and benefits for most Americans, including professionals and managers most comparable to judges and attorneys
eligible for judicial service.
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from cost-of-living increases withheld by Congress in 2007 and 2010. The foregoing makes clear the
importance of bringing judicial salaries into line with the historic impact of inflation and of pro-
viding for cost-of-living adjustments going forward.

C. NEW YORK STATE JUDGES ARE SIGNIFICANTLY UNDER-COMPENSATED
COMPARED TO JUDGES IN OTHER STATES WHEN JUDICIAL SALARIES ARE
ADJUSTED FOR COST OF LIVING

Analysis of where New York’s judicial compensation ranks in comparison to other states strongly
suggests that pay parity between State Supreme Court Justices and Federal District Court Judges
would be fair and appropriate. Though such an adjustment would place New York first among the
states in nominal dollars, we emphasize that nominal judicial pay is not a meaningful or equitable
metric given New York’s traditionally high cost of living.?> When regional cost of living is taken into
account, it reveals the true extent to which the salaries of New York’s judges are in need of adjustment.

According to the nonpartisan National Center for State Courts, when adjusted for cost of living,
the $174,000 salary of a Supreme Court Justice ranks 47th in the nation today among state trial courts
of general jurisdiction, and it is strikingly low when compared on this basis with the high-population
states to which New York typically compares for policy purposes.

NATIONAL RANKING OF JUDICIAL SALARIES - TRIAL COURTS OF GENERAL
JURISDICTION AS OF OCTOBER 2015 — HIGH POPULATION STATES
BASED ON ACTUAL SALARY BASED ON ADJUSTED SALARY
Current RANKING 2015 Adjusted
State Salar High Population State Salary*
y alary
States
[llinois $190,758 1 lllinois $170,096
California $189,041 2 Delaware $169,885
Delaware $180,733 3 Pennsylvania $153,769
Pennsylvania $176,572 4 Virginia $149,404
New York $174,000 5 J{rexas $146,784
New Jersey $165,000 6 California $140,369
Virginia $162,878 7 Florida $139,683
Texas $149,000 8 Michigan $139,123
Florida $146,080 9 New Jersey $135,881
Michigan $139,919 10 New York $113,960
*The salaries in this column were adjusted to reflect local cost of living, based on data from the Council for
Community and Economic Research.

22 While the cost of living is not the same in all areas of New York, it is consistently high in the State’s major metropolitan areas,
which far and away have the greatest number of resident judges. While some observers, in the past, have suggested that differ-
ences in the cost of living across the State should be grounds for setting different salaries based on where high-ranking State of-
ficials - Legislators, Statewide elected Executive Branch officials and State commissioners — happen to live and work, the fact
remains that the State historically has declined to adopt such a policy and pay geographic differentials to such officials. We do
not urge an approach that relies on such geographic differentials.




NATIONAL RANKING OF JUDICIAL SALARIES -

TRIAL COURTS OF GENERAL JURISDICTION AS OF OCTOBER 2015 — 50 STATES

BASED ON ACTUAL SALARY

BASED ON ADJUSTED SALARY

Current 2015 Adjusted
State Salary Ranking State Salary*
Hawaii $193,248 1 Tennessee $176,845
lllinois $190,758 2 lllinois $170,096
California $189,041 3 Delaware $169,885
Alaska $185,088 4 Arkansas $169,073
Delaware $180,733 5 Pennsylvania $153,769
Pennsylvania $176,572 6 Nebraska $150,707
New York $174,000 7 Nevada $150,544
Tennessee $170,352 8 Georgia $150,324
Connecticut $167,634 9 Virginia $149,404
New Jersey $165,000 10 Utah $147,770
Virginia $162,878 11 Lovisiana $147,651
Arkansas $160,000 12 Texas $146,784
Nevada $160,000 13 Colorado $146,619
Massachusetts $159,694 14 Missouri $145,828
Colorado $159,320 15 Hawaii $144,851
Georgia $155,252 16 lowa $143,565
Rhode Island $155,235 17 Wyoming $141,012
Maryland $154,433 18 Alabama $140,984
Nebraska $153,697 19 Alaska $140,890
Utah $152,850 20 California $140,369
Washington $151,809 21 Florida $139,683
Wyoming $150,000 22 Michigan $139,123
Texas $149,000 23 Minnesota $138,873
Lovisiana $148,108 24 Indiana $138,326
Missouri $146,803 25 Mississippi $136,709
New Hampshire $146,236 26 Arizona $136,537
Florida $146,080 27 Maryland $136,118
Arizona $145,000 28 New Jersey $135,881
lowa $143,897 29 W ashington $135,646
Minnesota $143,851 30 North Dakota $135,439
Michigan $139,219 31 South Carolina $135,132
Vermont $139,837 32 Oklahoma $134,482
North Dakota $139,679 33 Kentucky $130,513
Indiana $137,062 34 Wisconsin $128,686
South Carolina $136,905 35 West Virginia $128,543
Alabama $134,943 36 Connecticut $125,646
Oklahoma $131,835 37 North Carolina $124,253
Wisconsin $131,187 38 Ohio $123,222
Mississippi $128,042 39 South Dakota $122,845
North Carolina $126,875 40 Idaho $122,485
Montana $126,131 41 Rhode Island $121,619
West Virginia $126,000 42 Montana $121,390
Kentucky $124,620 43 Massachusetts $118,791
Oregon $124,468 44 Kansas $117,870
Idaho $124,000 45 New Hampshire $116,600
South Dakota $123,024 46 New Mexico $114,244
Maine $121,472 47 New York $113,960
Ohio $121,350 48 Vermont $113,031
Kansas $120,037 49 Oregon $108,880
New Mexico $118,385 50 Maine $99,557

*The salaries in this column were adjusted to reflect local cost of living, based on data from the Council for Community and

Economic Research.
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The preceding table presents the latest national picture,® including New York’s ranking in terms
of both nominal salary paid and salary purchasing power based on regional cost of living.>* Even
the benchmark salary level of a Federal District Court Judge urged in this Submission would only
bring New York up to 33rd in rank among the states on a cost-adjusted basis.

Judicial salaries ultimately gauge the strength of our commitment to attract the very best and
brightest of legal minds into responsible roles of civic governance, coloring public perceptions of
the importance we attach to the rule of law. They measure our understanding, relative to that of
other states, that exceptional judges are not a luxury but a necessity in a state of national and inter-
national prominence that seeks to maintain the constitutional checks and balances of vibrant gov-
ernment; assure continued excellence in adjudication of commercial disputes to help promote a
strong job-producing economy; ensure the swift, fair resolution of criminal complaints; preserve
the civil rights of our citizens; and bring about the swift and wise resolution of the myriad of private
and public disputes that are the Judiciary's primary task.

D. NEW YORK STATE JUDGES ARE UNDER-COMPENSATED COMPARED TO
MANY PROFESSIONALS IN GOVERNMENT, ACADEMIA AND THE PRIVATE
AND NON-PROFIT SECTORS

Chapter 60 of the Laws of 2015 directs the Commission to consider, among other factors, the
levels of compensation and non-salary benefits received by professionals in government, academia
and private and non-profit enterprise. To facilitate this review, Appendix G provides data relating
to the compensation of state and local government officials and comparable professionals in the
private, public, academic and non-profit sectors.

New York’s judges earn less than many public officials in New York* and less than many pro-
fessionals of comparable education and experience in the private and non-profit sectors, while the
magnitude of the disparity between judges and attorneys in larger law firms remains striking.

NEW YORK CITY?*

m Chief Administrative Law Judge, Office of Administrative Trials and Hearings $192,198
m Corporation Counsel, New York City $214,413
m Director, Mayor’s Office of Criminal Justice $214,413

2 According to the National Center for State Courts, 21 states have increased the salaries of their judges in 2015.

2 The Council for Community and Economic Research (“C2ER”) is the most widely accepted U.S. source for cost-of-living indices
and regional differences in living costs. It has long been used by the nonpartisan National Center for State Courts to compare judi-
cial salaries across different jurisdictions, and to publish its biannual Survey of Judicial Salaries. The C2ER index examines average
costs of goods and services for the latest four fiscal quarters in nearly 400 reporting jurisdictions across the nation.

% While the Judiciary has provided the Commission with comparative data relating to the salaries of New York State government
officials, such data is likely to be of limited value to the task of setting appropriate judicial salary levels given that these officers —
whose salaries the Commission will address in 2016 - generally have not received pay adjustments since 1999. A listing of salaries
of statewide elected officials and state officers referred to in Executive Law § 169 is provided in Appendix G.

% On September 18, 2015, Mayor DiBlasio announced the appointment of an independent Quadrennial Advisory Commission for
the review of compensation of elected New York City officials, including the mayor, public advocate, comptroller, borough presi-
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m Counsel to the Mayor, New York City $209,000
m Director, Mayor’s Office to Combat Domestic Violence $200,847
m District Attorneys within New York City $190,000%
m New York City Commissioners up to $219,773
m Chancellor, NYC Department of Education $222,182
m Borough Presidents, New York City $160,000
m Chancellor, City University of New York $670,000
m General Counsel, City University of New York $273,202

ACADEMIA AND PUBLIC EDUCATION

m Deans of New York’s law schools earn salaries ranging from $258,724 to $318,000 at public law
schools, and $254,724 to $496,000 at private law schools.

m Several hundred public school administrators across the State, including some elementary school
principals, earn significantly more than judges:

m Albany Superintendent of Schools $193,800
m  Garden City Superintendent of Schools $281,466
m Hempstead Superintendent of Schools $265,000
m Levittown Superintendent of Schools $225,000
m Niagara Falls Superintendent of Schools $168,295
m Utica Superintendent of Schools $178,231
m Glen Cove Elementary School Principal $183,400
m Oceanside High School Principal $202,346
m  Manhasset Elementary School Principal $196,257

PRIVATE LAW PRACTICE

m The pay disparity between judges and attorneys in private law firms remains striking, with many
first-year associates at large New York City law firms earning more than $174,000 annually, and
fifth-year associates at such firms earning base salaries between $218,00 and $260,000.

dents, council members and district attorneys. See http://wwwi.nyc.gov/site/quadrennial/index.page. The Commission is
expected to issue a report and recommendations by the end of the calendar year. Under New York City Administrative Code § 3-
601, the Mayor must submit the Commission’s report, along with his recommendation for approval, disapproval or modification,
to the City Council not later than 30 days after receipt of the report. The Council in its discretion may approve a local law
changing the compensation of the above-named officials.

¥ On October 28, 2015, New York City’s five District Attorneys sent a joint letter to the Quadrennial Advisory Commission request-
ing that their annual salaries be raised to $250,000, retroactive to 2011. See http://wwwi.nyc.gov/site/quadrennial/index.page.
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m According to a 2014 survey of over 2,000 partners at the nation’s 350 largest law firms, the average
compensation of law firm partners was $716,000, with median compensation of $475,000. In
New York City, the average compensation of large law firm partners was $1.1 million.?®

m According to a 2015 study of salaries of legal professionals, lawyers in private practice with 10-
plus years of experience (not necessarily partners) earn salaries within the following ranges:*’

m New York City, large firm (75 + lawyers): $259,350 to $378,350
New York City, midsize firm (35-75 lawyers): $214,550 to $362,250
m Long Island, large firm (75 + lawyers): $222,300 to $324,300
Long Island, midsize firm (35-75 lawyers): $183,900 to $310,500
m Albany, large firm (75 + lawyers): $179,700 to $262,145
Albany, midsize firm (35-75 lawyers): $148,650 to $251,000
m Buffalo, large firm (75 + lawyers): $176,000 to $256,740
Buffalo, midsize firm (35-75 lawyers): $145,000 to $245,800

PRIVATE ARBITRATION

m The average hourly rate for private arbitrators at the American Arbitration Association ranges
from $250 to $350.%° An arbitrator paid $250 an hour while averaging 30 hours a week over the
course of 48 weeks would earn a salary of $360,000. Other private arbitrators can charge signif-
icantly more.

m AAA arbitrators receive an average of $850 a day for fast-track and expedited cases involving
disputes of less than $75,000. Such an arbitrator would earn $204,000 over the course of 48 weeks.

NON-PROFIT SECTOR

m Most executives of large not-for-profit organizations earn $300,000 or substantially more.

E. THE STATE’S STRONG FISCAL CONDITION SUPPORTS AN EQUITABLE
JUDICIAL SALARY ADJUSTMENT THAT RE-ESTABLISHES PARITY WITH THE
FEDERAL JUDICIARY AND BRINGS THE VALUE OF STATE JUDICIAL PAY
INTO LINE WITH INFLATION

Chapter 60 of the Laws of 2015 requires the Commission to consider “the state’s ability to fund
increases in compensation and non-salary benefits” for judges, legislators and Executive Branch
officials. Indeed, no responsible analysis of a judicial salary increase can be complete without a frank
assessment of the State's fiscal condition. In 2015, that condition — undeniably dire when the last
Commission made its recommendations in 2011 — has improved greatly.

The current year cost to the State for paying the salaries of judges of the Unified Court System

% Major, Lindsey & Africa, 2014 Partner Compensation Survey, http://www.mlaglobal.com/partner-compensation-survey/2014.
See Appendix K.

2 Robert Half, 2016 Salary Guide for the Legal Field, http://www.roberthalf.com/workplace-research/salary-guides. See Appendix L.
30 See Wall Street Journal, FINRA Arbitrators to Get Raise, Dec. 5, 2013.




SUBMISSION TO THE 2015 COMMISSION ON LEGISLATIVE, JUDICIAL AND EXECUTIVE COMPENSATION 23

is $212.63 million. Each one percent increase in those salaries would cost the State an additional $2.13
million, which is approximately one-tenth of one percent of the Judiciary’s FY 2015-16 All Funds
spending plan or, perhaps more tellingly, just slightly more than one one-thousandth of one percent
of the State’s $142 billion FY 2015-16 All Funds spending plan.

Ajudicial pay adjustment of 16.7%, as urged herein to establish parity with the federal judiciary,
would cost the State approximately $35.56 million annually. Adoption of the Judiciary’s proposal to
reform certain pay disparities (see section V) would add approximately $3 million annually. While
this is not an insignificant cost, there is sufficient evidence suggesting that the State is in a fully re-
sponsible position to fund what is a fair, appropriate and necessary increase. By all measures, as
shown in the State Economic Timeline (Appendix H), the State economy has stabilized since the
2008 financial breakdown and entered a period of slow and steady growth.

m As early as July 2013, the State Comptroller reported: “There’s no doubt New York is in a better
position now than it was a short time ago. New York State has made strides toward achieving
equilibrium between recurring revenues and ongoing expenditures . . .”

m By January 2014, Governor Cuomo announced an anticipated $2 billion surplus for the State
(up from a $10 billion deficit just three years earlier).

m During the first seven months of 2014, major rating agencies upgraded the State’s credit rating
- Moody’s, to Aai, the State’s highest rating in 50 years; Fitch, to AA+ with a stable outlook; and
Standard & Poor’s, to AA+ with a stable outlook.

m In 2011, the State faced projected budget deficits of $2.4, $2.8 and $4.6 billion respectively for
fiscal years 2012-13, 2013-14 and 2014-15. Four years later, New York’s economic condition has
been reversed to such an extent that budget surpluses of $0.3, $1.7 and $1.6 billion are expected
for fiscal years 2016-17 through 2018-19 respectively.

m In November 2014, the Division of the Budget announced a current year surplus of $4.8 billion,
to be deposited in an “undesignated reserve.”

m As Governor Cuomo stated upon being inaugurated for his second term of office on January
1, 2015:

“We restored the economy; we created 500,000 private sector jobs. This State today
has 7.6 million jobs, more than have ever existed in the history of the State of
New York. . .. We turned a $10 billion deficit into a $5 billion surplus.”

The foregoing evidence indicates that the State’s ability to fund a judicial pay adjustment in
2015 must be viewed in an altogether different light from 2011. Were this Commission to recommend
the judicial pay adjustment urged herein, the cost of that adjustment would increase the State budget
by no more than twenty-five one-thousandths of one percent.

Put simply, there is no aspect of the State's fiscal condition in 2015 that should prevent this
Commission from recommending an equitable judicial salary adjustment that finally brings State
judicial pay to an appropriate inflation-adjusted level — a level commensurate with that of the
federal judiciary.
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V. PROMOTING PAY PARITY BETWEEN AND WITHIN COURTS

HIS COMMISSION SHOULD ADDRESS ANOTHER LONGSTANDING PROBLEM affecting judicial
Tcompensation in New York: the many inter and intra-court pay disparities long experienced by
judges of the State’s trial courts of limited jurisdiction. Past commissions and commentators have
criticized these disparities and called for their elimination. We strongly agree.

New York’s judicial pay disparity problem is a historical legacy of the State’s 1977 assumption of
responsibility for funding county- and city-level courts pursuant to the Uniform Court Budget Act
(“‘UCBA”), which mandated that the State pay judges at the salary levels that had been fixed by their
local governments (See Appendix I, for a detailed discussion of the origins and breadth of the prob-
lem). Inasmuch as some localities historically compensated their judges more generously than others,
the resulting Statewide judicial salary structure was at its outset neither logical nor equitable. As is
readily apparent from the chart of current full-time judicial salary levels on the next page, the salaries
of judges of the same rank and responsibility can vary greatly around the State. For example, there
are seven different salary levels for County Court Judges in New York; four salary levels for Family
Court Judges; six salary levels for Surrogates; and six salary levels for City Court Judges. Indeed, the
salaries of some county-level judges differ even within the same County, and there are judges in some
courts who earn more than judges of other courts having greater jurisdiction. For example:

m The 50 District Court Judges of Nassau and Suffolk Counties earn $156,200 annually while ex-
ercising jurisdiction over misdemeanors and small civil cases. By contrast, 59 County Court
Judges across the State earn $152,500 (plus two others earn $154,300) despite being vested with
jurisdiction over all felonies, small civil cases and, in many instances, Family Court and Surro-
gate’s Court matters as well.

m Albany County Court Judges are paid higher salaries than their Family and Surrogate’s Court
colleagues in the same county. In Rensselaer, Saratoga and Schenectady Counties, all the
County Court Judges earn significantly less than their Albany counterparts. In Dutchess
County, a short distance south, the Surrogate is paid considerably more than the County and
Family Court Judges. To the north, county-level judges in Clinton County are paid more than
all other county-level judges throughout the entire Fourth Judicial District, including judges
of far more populous counties like Saratoga and Schenectady.

Over the decades, the disparities in judicial compensation levels have generated a great deal of
litigation against the court system, albeit with mixed success due to the high burden required to
make out a constitutional violation.3' The Court of Appeals has held that as long as the State has a
rational basis for making pay distinctions, e.g., differences in population, caseloads or cost of living,
such disparities will pass constitutional muster under an equal protection analysis.??> Of course,
whether judicial pay disparity passes constitutional muster does not answer the question of whether
it is good policy for the Judiciary and the State.

31 One notable success was Deutsch v. Crosson. Though the pay disparity issue was not challenged on appeal, the Appellate Division’s decision
indicates that the trial court’s decision (which was not reported) found that the disparity in pay between Family Court Judges in New York City
($86,000) and Nassau County ($95,000) violated State and Federal constitutional equal protection imperatives. 171 A.D.2d 837 (2d Dept. 1991).

32 See Cass v. State, 58 N.Y.2d 460 (1983).



SUBMISSION TO THE 2015 COMMISSION ON LEGISLATIVE, JUDICIAL AND EXECUTIVE COMPENSATION

SALARIES OF NEW YORK STATE JUDGES
AS OF LAST ADJUSTMENT ON APRIL 1, 2014

COURT

Court of Appeals Chief Judge . . . . ... ... ... ... $198,600
Associate Judge . . ... ... ... .. $192,500

Appellate Division Presiding Justice . . .. ... ... ... $187,900
Associate Justice . . . ... ... .. .. $183,300

Appellate Term Presiding Justice . . ... ... ... .. $181,700
Associate Justice . . . ... ... .. .. $177,900

Administrative Judges

Deputy Chief Administrative Judge . .$183,300

Administrative Judge . ... ... ... $180,200
Supreme Court Justice . . .. ... ... .. ... ..., $174,000
Court of Claims Presiding Judge . . . . ... ... .. .. $183,300
Judge . . . . . ... $174,000
County Court $174,000 $167,300
$161,700 $159,900
$156,200 $154,300
$152,500
Family Court $174,000 $161,700
$159,900 $152,500
Surrogate's Court $174,000 $172,900
$165,400 $159,900
$154,300 $152,500
Civil Court of NYC Judge of the Civil Court . . . . . . . .. $159,900

Housing Judge of the Civil Court . . .$146,900

Criminal Court of NYC Judge of the Criminal Court . . . . .. $159,900
District Court Pres., Board of Judges (Nassau) . . . .$161,600
Judge (Nassau) . ... .......... $156,200
Pres., Board of Judges (Suffolk) . . . .$161,600
Judge (Suffolk) . . .. .. ... ... .. $156,200
City Courts outside NYC $152,200 $150,600
$148,700 $146,600

$145,000 $138,500

25
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In 1979, as part of the first legislatively-authorized judicial pay raise following enactment of
the UCBA, the Legislature directed the Chief Administrative Judge to study “whether unreasonable
disparity exists in the compensation of judges of the same rank in different parts of the state.”* The
resulting report found “glaring inconsistencies” among the salaries of county-level and city court
judges and recommended that each such class of judges enjoy full pay parity among themselves, but
the Legislature did not act on these recommendations. In 2005, the Judiciary called for reform of
inappropriate pay disparities through establishment of a tiered structure of mandatory salary
minimums.**

At the present time, the pay disparity problem affects at least 355 judges, or about 28% of the
Judiciary. The 2011 Commission, faced with the difficult challenge of adjusting long-frozen judicial
salaries in the midst of a State fiscal crisis, took no position on this issue. Its recommendations were
limited to across-the-board percentage increases in judicial pay that had the effect of modestly ag-
gravating existing disparities. For 2016, with the State in much sounder financial shape, this Com-
mission is in a position to finally address this longstanding issue.

The Judiciary urges the Commission to redress the pay disparity problem by instituting a new,
tiered structure of mandatory judicial salary minimums as follows:

m County, Family and Surrogate’s Court Judges: no such judicial position shall be paid less than
95% of a Supreme Court Justice’s salary. Any such judicial position now being paid a percentage
of a Supreme Court Justice’s salary that is greater than 95% thereof shall continue to be paid
that same percentage. County-level judges presently are compensated at salary levels ranging
from 88% to 100% of a Supreme Court Justice’s salary.

m New York City Civil Court and Criminal Court Judges, and District Court Judges: Each such ju-
dicial position shall be paid 93% of a Supreme Court Justice’s salary. New York City Civil and
Criminal Court Judges presently are compensated at 92% of a Supreme Court Justice’s salary,
and District Court Judges are compensated at 90% of such salary.

m Full-time City Court Judges and New York City Housing Court Judges: Each such judicial po-
sition shall be paid 90% of a Supreme Court Justice’s salary. City Court judges presently are
compensated at salary levels ranging from 80% to 88% of a Supreme Court Justice’s salary.®
Housing Court Judges presently are compensated at 84% of a Supreme Court Justice’s salary.

The salary relationships reflected in this proposal have been supported by the Judiciary since
2005. While this approach would not achieve full equalization of county-level salaries (many county-
level judges already earn the same salary as a Supreme Court Justice), it would eliminate the most
inappropriate judicial pay anomalies and provide a much more equitable, consistent and rational
salary structure for New York State judges.

3 1.1979, c. 55, § 4. See Report of the Chief Administrator of the Courts to the Governor, the Legislature and the Chief Judge of the Court
of Appeals, December 1, 1979, pp. 5-7. In 1980 and 1987, Temporary State Commissions were appointed and issued recommendations in-
tended to correct significant pay disparities among judges. See Report of the Temporary Commission on Judicial Compensation, 1982, pp.
7-8,12-13, 22; State of New York Temporary Commission on Executive, Legislative and Judicial Compensation, June 29, 1988, p. 5. These
reports also generated no action.

3 See New York State Unified Court System: Legislative Proposal to Adjust Judicial Compensation, March 21, 2005, p. 7 (concluding that
pay disparities among judges should be eliminated altogether).

% Part-time City Court Judges should remain in the same relationships to their full-time colleagues that they now enjoy, i.e., either 50% or
25% of a full-time City Court Judge’s pay.
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VI. PROVIDING FOR COST OF LIVING ADJUSTMENTS FOR
2017, 2018 AND 2019

I N ADDITION TO RECOMMENDING A SALARY INCREASE for New York State judges premised on pay
parity between State Supreme Court Justices and Federal District Court Judges, this Commission
also should recommend that New York State judges receive annual pay adjustments each April 1st
equal to the cost-of-living adjustments provided by Executive Order to the federal judiciary effective
each preceding January 1st.

For decades, judicial compensation in New York has followed a familiar cyclical pattern: after
years of frozen pay, judges typically received large catch-up adjustments that restored the value of
salaries in part but failed to compensate judges for the significant economic losses incurred on ac-
count of inflation during the frequently long periods between these adjustments. This Commission
has the power to break this pattern and establish a system in which judicial salaries, once set, are
regularly adjusted to maintain their value.

Such an approach would yield numerous benefits, including giving judges a long-absent meas-
ure of salary predictability, and permitting rational budget planning by court administrators. Most
importantly, we believe that a commitment by the Commission to provide for future cost-of-living
adjustments is the simplest means of promoting equity in the compensation of judges. Sitting judges
and those who aspire to the bench should be able to reasonably anticipate future compensation lev-
els and plan appropriately for the financial needs of their families. It is unfair to expect judges (and
other public officials) and their families to endure long periods of salary stagnation. Failure to pro-
vide for the periodic adjustment of compensation harms the Judiciary institutionally because it dis-
courages recruitment and retention of many able individuals who otherwise would make fine
judges.
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VIlI. CONCLUSION

THE JUDICIARY RESPECTFULLY REQUESTS that the Commission recommend re-establishment of
pay parity between New York’s Supreme Court Justices and Federal District Court Judges. We
urge that this recommendation take effect on April 1, 2016. As shown earlier, the State’s current fiscal
condition is strong and does not present a justification for adoption of lesser salary levels or for
delayed implementation of the full increase urged herein. Further, the Commission’s commitment
to promoting ongoing pay parity with the federal judiciary through annual cost-of-living adjust-
ments would prevent irreparable harm to the significant number of judges who may be compelled
by age or other circumstances to retire from the bench during what otherwise could be potentially
long gaps between pay adjustments.

In addition to the foregoing, the Judiciary urges the Commission to recommend that:

1. The salaries of judges of the appellate courts (i.e., the Court of Appeals, the Appellate Divisions
and the Appellate Terms) be adjusted to reflect their present proportion to the salary of a
Supreme Court Justice.

2. In accordance with longstanding practice, the salaries of Judges of the Court of Claims be main-
tained in parity with those of Supreme Court Justices.

3. The salaries of judges of the trial courts of limited jurisdiction and of all Administrative Judges
be adjusted to reflect their present proportion to that of a Supreme Court Justice, except that:

(i) no County Court Judge, Family Court Judge or Surrogate’s Court Judge shall earn less than
95% of a Supreme Court Justice’s salary;

(i) no Judge of the New York City Civil Court and Criminal Court, and of the District Courts,
shall earn less than 93% of a Supreme Court Justice’s salary;

(i) no full-time City Court Judge of a court outside New York City shall earn less than 90% of
a Supreme Court Justice’s salary; and

(iv) Housing Judges of the New York City Civil Court shall earn 90% of a Supreme Court Jus-
tice’s salary.

As stated at the outset of this Submission, this Commission has an historic mandate. The work
of the 2011 Commission on Judicial Compensation ended a decades-long period in which the process
for fixing judicial compensation often lacked fairness, regularity and objectivity. For the first time
in New York’s history, rational and transparent principles governed the determination of judicial
salary adjustments — resulting in parity between the compensation of Justices of the New York
Supreme Court and Federal District Court Judges. This Commission has the opportunity to
strengthen and complete the work of its predecessor by recommending as a benchmark for the State
Judiciary the inflation-adjusted salary of a Federal District Court Judge. We urge the Commission to
take this important step for the sake of preserving a strong and independent State Judiciary.
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APPENDIX

THIS APPENDIX CONTAINS A COMPILATION OF DATA RELEVANT TO THE DELIBERATIONS
of the Commission on Legislative, Judicial and Executive Compensation established by
chapter 60 of the Laws of 2015. In charging the Commission with the responsibility to
“examine, evaluate and make recommendations with respect to adequate levels of
compensation and non-salary benefits,” the Legislature directed the Commission to take
into account certain factors, including the overall economic climate, rates of inflation,
changes in public-sector spending, levels of compensation and non-salary benefits
received by professionals in government, academia and private and nonprofit enterprise,
and the State’s ability to fund increases in compensation. This compilation seeks to
provide information germane to the listed factors as well as other resources intended to
assist the Commission in its task of determining appropriate judicial compensation.
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L. 2015, ch. 60, Part E

(Establishing Commission on Legislative, Judicial and Executive Compensation)



S. 4610--A 93 A. 6721--A
PART E

Section 1. Chapter 567 of the laws of 2010 relating to establishing a
special commission on compensation, and providing for their powers and
duties; and to provide periodic salary increases to state officers is
REPEALED.

§ 2. 1. On the first of June of every fourth year, commencing June 1,
2015, there shall be established a commission on legislative, judicial
and executive compensation to examine, evaluate and make recommendations
with respect to adequate levels of compensation and non-salary benefits
for members of the legislature, judges and justices of the state-paid
courts of the unified court system, statewide elected officials, and
those state officers referred to in section 169 of the executive law.

2. (a) In accordance with the provisions of this section, the commis-
sion shall examine: (1) the prevailing adequacy of pay levels and other
non-salary benefits received by members of the legislature, statewide
elected officials, and those state officers referred to in section 169
of the executive law; and

(2) the prevailing adequacy of pay levels and non-salary benefits
received by the judges and justices of the state-paid courts of the
unified court system and housing judges of the civil court of the city
of New York and determine whether any of such pay levels warrant adjust-
ment; and

(b) The commission shall determine whether: (1) for any of the four
years commencing on the first of April of such years, following the year
in which the commission is established, the annual salaries for the
judges and justices of the state-paid courts of the unified court system
and housing judges of the civil court of the city of New York warrant an
increase; and

(2) on the first of January after the November general election at
which members of the state legislature are elected following the year in
which the commission is established, and on the first of January follow-
ing the next such election, the like annual salaries and allowances of
members of the legislature, and salaries of statewide elected officials
and state officers referred to in section 169 of the executive law
warrant an increase.

3. In discharging its responsibilities under subdivision two of this
section, the commission shall take into account all appropriate factors
including, but not limited to: the overall economic c¢limate; rates of
inflation; changes in public-sector spending; the levels of compensation
and non-salary benefits received by executive branch officials and
legislators of other states and of the federal government; the levels of
compensation and non-salary benefits received by professionals in
government, academia and private and nonprofit enterprise; and the
state's ability to fund increases in compensation and non-salary bene-
fits.

§ 3. 1. The commission shall consist of seven members to be appointed
as follows: three shall be appointed by the governor; one shall be
appointed by the temporary president of the senate; one shall be
appointed by the speaker of the assembly; and two shall be appointed by
the chief Jjudge of the state, one of whom shall serve as chair of the
commission. With regard to any matters regarding legislative or execu-
tive compensation, the chair shall preside but not vote. Vacancies in
the commission shall be filled in the same manner as original appoint-
ments. To the extent practicable, members of the commission shall have

@ PRINTED ON RECYCLED PAPER
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experience in one or more of the following: determination of executive
compensation, human resource administration or financial management.

2. The commission shall only meet within the state, may hold public
hearings, at least one of which shall be open for the public to provide
comments and shall have all the powers of a legislative committee pursu-
ant to the legislative law. It shall be governed by articles 6, 6-A and
7 of the public officers law.

3. The members of the commission shall receive no compensation for
their services but shall be allowed their actual and necessary expenses
incurred in the performance of their duties hereunder.

4. No member of the commission shall be disqualified from holding any
other public office or employment, nor shall he or she forfeit any such
office or employment by reason of his or her appointment pursuant to
this section, notwithstanding the provisions of any general, special or
local law, regulation, ordinance or city charter.

5. To the maximum extent feasible, the commission shall be entitled to
request and receive and shall utilize and be provided with such facili-
ties, resources and data of any court, department, division, board,
bureau, commission, agency or public authority of the state or any poli-
tical subdivision thereof as it may reasonably request to carry out
properly its powers and duties pursuant to this section.

6. The commission may request, and shall receive, reasonable assist-
ance from state agency personnel as necessary for the performance of its
function.

7. The commission shall make a report to the governor, the legisla-
ture and the chief judge of the state of its findings, conclusions,
determinations and recommendations, if any, not later than the thirty-
first of December of the year in which the commission is established for
judicial compensation and the fifteenth of November the following year
for legislative and executive compensation. Any findings, conclusions,
determinations and recommendations in the report must be adopted by a
majority vote of the commission and findings, conclusions, determi-
nations and recommendations with respect to executive and legislative
compensation shall also be supported by at least one member appointed by
each appointing authority. Each recommendation made to implement a
determination pursuant to section two of this act shall have the force
of law, and shall supersede, where appropriate, inconsistent provisions
of article 7-B of the judiciary law, section 169 of the executive law,
and sections 5 and 5-a of the legislative law, unless modified or abro-
gated by statute prior to April first of the year as to which such
determination applies to judicial compensation and January first of the
year as to which such determination applies to legislative and executive
compensation.

8. Upon the making of its report as provided in subdivision seven of
this section, each commission established pursuant to this section shall
be deemed dissolved.

§ 4. Date of entitlement to salary increase. Notwithstanding the
provisions of this act or of any other law, each increase in salary or
compensation of any officer or employee provided by this act shall be
added to the salary or compensation of such officer or employee at the
beginning of that payroll period the first day of which is nearest to
the effective date of such increase as provided in this act, or at the
beginning of the earlier of two payroll periods the first days of which
are nearest but equally near to the effective date of such increase as
provided in this act; provided, however, the payment of such salary
increase pursuant to this section on a date prior thereto instead of on
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such effective date, shall not operate to confer any additional salary
rights or benefits on such officer or employee. The annual salaries as
prescribed pursuant to this act whenever adjusted pursuant to the
provisions of this act, shall be rounded up to the nearest multiple of
one hundred dollars.

§ 5. This act shall take effect immediately and shall be deemed to
have been in full force and effect on and after April 1, 2015.

PART F

Section 1. This act shall be known and may be cited as the "Infras-
tructure investment act".

§ 2. For the purposes of this act:

(a) "authorized state entity" shall mean the New York state thruway
authority, the department of transportation, the office of parks, recre-
ation and historic preservation, the department of environmental conser-
vation and the New York state bridge authority.

(b) "best value"™ shall mean the basis for awarding contracts for
services to the offerer that optimize quality, cost and efficiency,
price and performance criteria, which may include, but is not limited
to:

1. The quality of the contractor's performance on previous projects;

2. The timeliness of the contractor's performance on previous
projects;

3. The 1level of customer satisfaction with the contractor's perform-
ance on previous projects;

4. The contractor's record of performing previous projects on budget
and ability to minimize cost overruns;

5. The contractor's ability to limit change orders;

The contractor's ability to prepare appropriate project plans;
The contractor's technical capacities;
The individual qualifications of the contractor's key personnel;

9. The contractor's ability to assess and manage risk and minimize
risk impact; and

10. The contractor's past record of compliance with article 15-A of
the executive law.

Such basis shall reflect, wherever possible, objective and quantifi-
able analysis.

(c) "capital project" shall have the same meaning as such term 1is
defined by subdivision 2-a of section 2 of the state finance law.

(d) "cost plus" shall mean compensating a contractor for the cost to
complete a contract by reimbursing actual costs for labor, equipment and
materials plus an additional amount for overhead and profit.

(e) "design-build contract" shall mean a contract for the design and
construction of a capital project with a single entity, which may be a
team comprised of separate entities.

(£) "procurement record" means documentation of the decisions made and
the approach taken in the procurement process.

§ 3. Notwithstanding the provisions of section 38 of the highway 1law,
section 136-a of the state finance 1law, section 359 of the public
authorities law, section 7210 of the education law, and the provisions
of any other 1law to the contrary, and in conformity with the require-
ments of this act, an authorized state entity may utilize the alterna-
tive delivery method referred to as design-build contracts, in consulta-
tion with relevant local labor organizations and construction industry,
for capital projects related to the state's physical infrastructure,

[o o BN o))
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SPECIAL COMMISSION ON JUDICIAL COMPENSATION

P.O. Box 7342 - ALBANY, NEW YORK 12224

August 29, 2011

The Honorable Andrew M. Cuomo
Governor of the State of New York
State Capital

Albany, New York 12224

The Honorable Dean Skelos

President Pro Tempore of the New York State Senate
Legislative Office Building, Room 909

Albany, New York 12247

The Honorable Sheldon Silver

Speaker of the New York State Assembly
Legislative Office Building, Room 932
Albany, New York 12248

The Honorable Jonathan Lippman
Chief Judge of the State of New York
20 Eagle Street

Albany, New York 12207

Dear Governor Cuomo, Temporary President Skelos, Speaker Silver and Judge Lippman:

| am pleased to submit this report on behalf of the Special Commission on Judicial
Compensation (the “Commission”). This report outlines the Commission’s recommendations
with respect to setting compensation for judges and justices of the State-paid courts of the
Unified Court System.

The Commission has considered various factors in setting what we believe are appropriate
judicial compensation levels in light of the State’s current fiscal situation. The Commission
received and considered many comments and letters, many of which are attached to and
referenced in this report. All of the comments and submissions that have been received by the
Commission may be found on the Commission’s website: www.judicialcompensation.ny.gov.

| believe the Commission has come to a reasoned and fair result to address the inequity that
currently exists in judicial pay for the next four years. | would also like to highlight that judicial
salary levels will be reviewed again in 2015 by another statutorily-created Commission.


http://www.judicialcompensation.ny.gov/

| would like to commend the members of the Commission for their hard work, ideas, thoughtful
discussion, and partnership while undertaking this important task. | am honored to have had the
opportunity to work with each member of this Commission.

Respectfully submitted,

William C. Thompson, Jr.
Chair
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Assembly for nineteen years. Mr. Tallon is currently chair of The Commonwealth Fund, and he
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Secretary/Treasurer of the Alliance for Health Reform and also serves on the boards of the
Institute on Medicine as a Profession and the New York eHealth Collaborative. In addition, Mr.
Tallon is a member of the advisory board for the Jonas Center for Nursing Excellence and the
New York State Board of Regents. He headed the Health Care Policy Advisory Committee
during the transition period in 2006 and led the 1998-99 planning process which established the
National Quality Forum. Mr. Tallon is a former member of the boards of the Joint Commission
on Accreditation of Healthcare Organizations and the Center for Health Policy Development.



**Robert B. Fiske, Jr. is Senior Counsel at Davis Polk & Wardwell LLP, the firm he joined
upon graduation from law school. He graduated from Yale University in 1952 and the
University of Michigan Law School in 1955. Mr. Fiske was an Assistant United States Attorney
in the Southern District of New York from 1957 to 1961. He was appointed United States
Attorney for the Southern District of New York by President Gerald Ford in 1976 and served in
that position until 1980. While United States Attorney, he served as Chairman of the Attorney
General’s Advisory Committee of the United States Attorneys. He also served as Independent
Counsel in the Whitewater investigation from January to October 1994. He has served as
Chairman of a Judicial Commission on Drugs and the Courts appointed by former New York
State Chief Judge Judith S. Kaye and as a member of the Commission for the Review of FBI
Security Programs (Webster Commission). Mr. Fiske is a past President of the American
College of Trial Lawyers and of the Federal Bar Council. He has served as Chairman of the
Standing Committee on Federal Judiciary of the American Bar Association and as Chairman of
the Planning and Program Committee of the Second Circuit Judicial Conference.

**Kathryn S. Wylde is President and CEO of the nonprofit Partnership for New York City. She
joined the Partnership in 1982, serving as President and CEO of both the New York City
Investment Fund and the Housing Partnership Development Corporation. Ms. Wylde is also the
Deputy Chair of the Board of the Federal Reserve Bank of New York, and serves on a number of
boards and advisory groups, including the Mayor’s Sustainability Advisory Board, NYC
Economic Development Corporation, NYC Leadership Academy, the Research Alliance for
NYC Public Schools, the Manhattan Institute, the Lutheran Medical Center, the Sila Calderon
Foundation and the Independent Judicial Election Qualification Commission for the First
Judicial District.

**Mark S. Mulholland is Managing Partner at Ruskin Moscou Faltischek and a senior member
of the firm’s Litigation Department. Prior to joining the firm in 1991, Mr. Mulholland was at
Willkie Farr & Gallagher in their commercial litigation department. He also served as a Captain
in the U.S. Army Judge Advocate General’s Corps and was the Senior Defense Counsel at the
National Training Center at Ft. Irwin, California. In addition, he has served as Special Assistant
to the U.S. Attorney for the Central District of California. Mr. Mulholland was elected as a
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PART ONE
FINAL REPORT OF THE COMMISSION

. Introduction

A diverse and thriving judiciary is central to every aspect of society. New York State is
home to some of the most celebrated jurists and we must ensure that it continues to attract top
talent to the bench. One way to ensure this is by adequately paying our judges. However, for
several years, the State has failed to increase judicial pay and as a result, the State has started to
lose some of its judicial talent. At the same time, the economy is faltering and the State is facing
an unprecedented budget crisis, both of which have affected every citizen of the State.
Therefore, the mandate of this Commission must be to balance these facts, objectively review
current judicial salaries and bring them to a level that is fair and reasonable in light of the current

economic climate.

1. Statutory Mandate

Chapter 567 of the Laws of 2010 created the Special Commission on Judicial
Compensation (“Commission”) to “examine, evaluate and make recommendations with respect
to adequate levels of compensation and non-salary benefits for judges and justices of the state-
paid courts of the unified court system.”* The Commission consists of seven members: three
members are appointed by the Governor, including the Chair; two members are appointed by the
Chief Judge of the Court of Appeals; one member is appointed by the Temporary President of

the Senate; and one member is appointed by the Speaker of the Assembly.

! See Chapter 567 of the Laws of 2010. (Appendix A).



The Commission must make its final, binding recommendations to the Governor,
Legislature and Chief Judge of the State within 150 days of establishment.? After issuing its
final report, the Commission will dissolve. However, a new commission will be established
every four years to review and make recommendations with respect to State judicial
compensation.

Pursuant to its statutory authority, the Commission must take a variety of factors into
consideration in making its final recommendations, including, but not limited to:

e The overall economic climate;

e Rates of inflation;

e Changes in public-sector spending;

e The levels of compensation and non-salary benefits
received by professionals in government, academia and
private and nonprofit enterprise; and

e The State’s ability to fund increases in compensation and

non-salary benefits.

1. Findings & Recommendations of the Commission

In furtherance of its statutory mission, the Commission held meetings in New York City
on July 11, August 8, and August 26, 2011 and a public hearing in Albany on July 20, 2011. The
Commission received a number of written submissions, comments and testimony, which, in
addition to the Commission members’ independent research and thought, provided information

relevant to the required statutory considerations and greatly informed these final

2 The recommendations are deemed binding unless superseded by legislative action.



recommendations. The following sets forth the findings of the Commission with regard to
setting judicial compensation levels for New York State and reflects the final vote of the

Commission held on August 26, 2011.

a. Most Recent Judicial Salary Increase

The State became responsible for paying all judicial salaries pursuant to the Unified
Court Budget Act, enacted in 1977.% Since 1977, the State has increased judicial salaries only
six times, with the last increase taking effect in 1999.

In 1997, prior to the most recent judicial salary increase, then-Chief Judge Judith Kaye
established a special Commission to review the Compensation of New York State Judges. In
1999, the New York State Legislature enacted the recommendations of that judicial commission,
with the salaries of State Supreme Court justices set to the United States District Court level of
$136,700.> However, while District Court Judges have received several raises since 1999, and
are currently paid an annual salary of $174,000, judges in New York State have received no
salary increase since 1999. Current judicial salary levels for the Court of Appeals, Intermediate
Appellate Courts, Court of Claims, Supreme Court and various countywide and citywide courts

are set forth below:®

% See Chapter 966 of the Laws of 1976.

* A comprehensive history of judicial salary adjustments since 1977 may be found in the Office of Court
Administration’s “Submission to the 2011 Commission on Judicial Compensation,” (the “OCA Submission”),
Supplemental Appendix at 23-43. (Appendix C).

> See Chapter 630 of the Laws of 1998.

® See N.Y. Judiciary Law Article 7-B. Salaries for judges in countywide & citywide courts vary by jurisdiction. A
comprehensive listing of those salaries may be found in the OCA Submission, Supplemental Appendix at 12-21.
(Appendix C).



Statewide Courts Salary

Court of Appeals

Chief Judge: $156,000

Associate Judge: $151,200
Appellate Division

Presiding Justice: $142,700

Associate Justice: $139,700
Appellate Term

Presiding Justice: $142,700

Associate Justice: $139,700
Supreme Court

Justice: $136,700
Court of Claims

Presiding Judge: $144,000

Judge: $136,700
Countywide and Citywide Courts

Judge (various): $27,200 - $136,700

b. Salary Comparisons
The Commission has considered the salary levels of other New York State officials and
employees as well as judicial salaries in other states.” For example, annual salaries of other top
New York State officials are as follows: the Governor ($179,000); the Attorney General
($151,500);® State Comptroller ($151,500); ° Members of the Legislature ($79,500 plus a per

diem);'® and Executive Commissioners (maximum of $136,000).**

" A salary list of various New York State employees can be found in the Coalition of New York State Judicial
Associations’ “Presentation to the New York State Judicial Compensation Commission,” June 10, 2011 (the
“Coalition Submission”) at 102-115. A salary list of salaries of New York City lawyers in private practice and
physicians can be found in the Coalition Submission, at 133-137. (Appendix D).

® See N.Y. Exec. Law Section 60.

% See N.Y. Exec. Law Section 40.

10'See N.Y. Exec. Law Section 5. Note that members of the Legislature work on a part-time basis.

! See N.Y. Exec. Law Section 169.



Annual salaries of the judges at the trial court level in the northeast are as follows: New
Jersey ($165,000); Pennsylvania ($164,602); Connecticut ($146,780); and Massachusetts

($129,624).** The current annual salary of a U.S. District Court judge is $174,000.

c. Other Factors

Many of the submissions received by the Commission detail the economic harm that has
befallen New York’s judges as a result of the stagnated pay and highlighted the State’s need for a
fairly compensated judiciary.*® For example, as a result of the lack of salary increases for the
past twelve years, pay for New York’s Supreme Court justices currently ranks twenty-first in the
nation and last in the nation when salary is adjusted for cost of living.* Cost of living, as
determined by the Consumer Price Index — Northeast Urban Region (“CPI-U”)" has increased
by approximately 41 percent since 1999.'® Over the same period, caseloads for State judges
have also steadily increased.'’

However, notwithstanding the above, the Commission must also be mindful of the
current economic climate of the State. The State has and will continue to face multi-billion
dollar budget gaps, with a projected deficit of $2.5 billion next year.*® In determining an
appropriate judicial salary increase, the Commission must take into account how that increase

will affect the State’s financial situation.

12 See OCA Submission, Supplemental Appendix at 64-66. (Appendix C).

13 See Commission website for all submissions received: www.judicialcompensation.ny.gov.

4 See OCA Submission at 16. (Appendix B).

5U.S. Department of Labor, Bureau of Labor Statistics.

1° See OCA Submission at 13. (Appendix B).

17 See Coalition Submission at 16. (Appendix D).

18 See Testimony of Robert Megna, Director of the Division of the Budget, July 20, 2011 (the “Budget
Submission”), at 2-3. (Appendix E).
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It is also important to note that the Commission’s enacting statute provides for review of
judicial salaries every four years, ensuring that judicial salaries will be reevaluated for adequacy

on a regular basis going forward.

d. Recommendations

The Commission has determined that the appropriate benchmark at this time for the New
York State judiciary is the compensation level of the Federal judiciary. The Commission
recognizes the importance of the New York State judiciary as a co-equal branch of government
and recognizes the importance of establishing pay Ie\7/els that make clear that the judiciary is
valued and respected. The Federal judiciary sets a benchmark of both quality and compensation
— New York State should seek to place its judiciary on par. That is where New York State
judicial compensation was in the late 1990’s and our recommendation is to re-establish this
benchmark with a phase-in period that takes account of the State’s current financial challenges.

For the foregoing reasons, the Commission has determined that all New York State
judges shall receive phased-in salary increases over the next three fiscal years, starting on April
1, 2012, with no increase in fiscal year 2015-16. State Supreme Court Justices will achieve
parity with current Federal District Court judge salaries by the third fiscal year and will be paid
an annual salary of $160,000 in fiscal year 2012-13, $167,000 in 2013-14 and $174,000 in 2014-
15. All other judges will receive proportional salary increases. Increases for each judicial salary

level in each fiscal year will be as follows:™

19 Salary chart prepared by the Office of Court Administration.



Court April 1, April 1, April 1,
2012 2013 2014

Court of Appeals

Chief Judge: $182,600 | $190,600 | $198,600

Associate Judge: $177,000 $184,800 $192,500
Appellate Division

Presiding Justice: $172,800 $180,400 $187,900

Associate Justice: $168,600 | $176,000 | $183,300
Appellate Term

Presiding Justice: $167,100 | $174,400 | $181,700

Associate Justice: $163,600 $170,700 $177,900
Administrative Judges

Dep. CAJ (NYC): $168,600 $176,000 $183,300

Dep. CAJ (outside NYC): $168,600 | $176,000 | $183,300

AJ (in NYC; Jud. Dist.; county): $165,700 $172,900 $180,200
Supreme Court

Justice: $160,000 $167,000 $174,000
Court of Claims

Presiding Judge: $168,600 | $176,000 | $183,300

Judge: $160,000 $167,000 $174,000
County Court

Earning $136,700 on 3/31/12: $160,000 $167,000 $174,000

Earning $131,400 on 3/31/12: $153,800 | $160,600 | $167,300

Earning $127,000 on 3/31/12: $148,700 $155,200 $161,700

Earning $125,600 on 3/31/12: $147,100 | $153,500 | $159,900

Earning $122,700 on 3/31/12: $143,700 $149,900 $156,200

Earning $121,200 on 3/31/12: $141,900 | $148,100 | $154,300

Earning $119,800 on 3/31/12: $140,300 $146,400 $152,500
Family Court

Earning $136,700 on 3/31/12: $160,000 $167,000 $174,000

Earning $127,000 on 3/31/12: $148,700 | $155,200 | $161,700

Earning $125,600 on 3/31/12: $147,100 $153,500 $159,900

Earning $119,800 on 3/31/12: $140,300 | $146,400 | $152,500
Surrogate’s Court

Earning $136,700 on 3/31/12: $160,000 | $167,000 | $174,000

Earning $135,800 on 3/31/12: $159,000 $166,000 $172,900

Earning $129,900 on 3/31/12: $152,100 | $158,700 | $165,400

Earning $125,600 on 3/31/12: $147,100 $153,500 $159,900

Earning $121,200 on 3/31/12: $141,900 | $148,100 | $154,300

Earning $119,800 on 3/31/12: $140,300 $146,400 $152,500
Civil Court of NYC and Criminal Court
of NYC

Judge of the Civil Court: $147,100 | $153,500 | $159,900

Housing Judge of the Civil Court: $135,100 $141,000 $146,900

Judge of the Criminal Court: $147,100 | $153,500 | $159,900




District Court

Pres., Bd. Of Judges (Nassau): $148,600 | $155,100 | $161,600
Judge (Nassau): $143,700 $149,900 $156,200
Pres., Bd. Of Judges (Suffolk): $148,600 $155,100 $161,600
Judge (Suffolk): $143,700 $149,900 $156,200
City Courts outside NYC
Earning $119,500 on 3/31/12: $139,900 $146,000 $152,200
Earning $118,300 on 3/31/12: $138,500 $144,600 $150,600
Earning $116,800 on 3/31/12: $136,800 $142,700 $148,700
Earning $115,100 on 3/31/12: $134,800 $140,700 $146,600
Earning $113,900 on 3/31/12: $133,400 $139,200 $145,000
Earning $108,800 on 3/31/12: $127,400 $133,000 $138,500
Earning $81,600 on 3/31/12: $95,600 $99,700 $103,900
Earning $54,400 on 3/31/12: $63,700 $66,500 $69,300
Earning $27,200 on 3/31/12: $31,900 $33,300 $34,700

10




PART TWO

DISSENTING STATEMENTS

l. Dissenting Statement of Robert B. Fiske, Jr.

Taking all of the statutory factors into account, | have said that the sensible and fair
solution would be to increase salaries, as of April 1, 2012 to $195,754 — the level that judges
would be at if they had received a cost-of-living increase every year since 1999 — with annual
cost-of-living increases over the next three years. Mindful of the Legislature’s instruction to
consider rates of inflation and the state’s economic condition, an increase to $195,754 would do
no more than restore to judges the purchasing power that they had in 1999. It would not
compensate for the $330,000 that a judge on the bench since 1999 has lost as a result of the
salary freeze, it would not amount to any sort of a raise, as that term is commonly understood,
and it would still leave New York in the bottom half of all states in judicial compensation when
adjusted for cost-of-living.

Nonetheless, | cannot say that the views of the majority of the Commission that the state
judges should be restored to parity with the federal judges are unreasonable. | could accept
parity with federal judges, but not the phase-in proposed by the majority. The phase-in only
compounds the financial injury that state judges have experienced over the last twelve years, and
particularly hurts judges approaching retirement, most of whom have served on the bench for the
entire length of the salary freeze. And I concur with the statement of Commissioner Kathryn
Wylde concerning the symbolic importance of an immediate increase to the federal level.

No discussion of the state’s ability to fund increased judicial compensation can be

complete without noting what the state has saved by failing to adjust judicial salaries for twelve

11



years. Since 1999, by not giving judges appropriate cost-of-living increases, the state has saved
approximately $515 million to spend in other areas. Increasing judicial salaries to $195,754
would cost a fraction of that amount — $75 million (less than 15%) — and immediately restoring
parity with federal judges would cost even less. 1 also believe that judges should have received a
cost-of-living increase in 2015 to ensure that judicial salaries maintain their spending power.
New York’s judges have been underpaid for more than a decade. While salaries have
remained stagnant, caseloads have climbed, leading to a significant increase in the number of
judges leaving the bench. I regret that the Commission’s recommendation does not go far
enough in compensating the state’s judiciary or in remedying a constitutional violation twelve

years in the making.

12



1. Dissenting Statement of Kathryn S. Wylde

The report of the Judicial Compensation Commission presents a reasonable and fair
recommendation for judicial salary increases, taking account of the difficult fiscal and economic
conditions facing New York State. The decision to bring state judges into parity with their
federal counterparts over three years, however, does not provide the immediate redress that New
York’s judiciary hoped for and, I believe, deserve. For twelve years, judicial salaries were held
hostage to tangential considerations, exposing judicial leadership to public humiliation and
diminishing their status. Ultimately, the judiciary was forced to sue the state in order to enforce
its constitutional position as an independent, co-equal branch of government. In public
testimony, letters and reports, the judiciary made clear to the Commission that the long struggle
for fair compensation was not just about money, but equally about the extent to which the
judiciary is valued and respected by the citizens of New York State. | voted no on the
recommendation of the Commission because | believe that immediate action to restore state
judges to the compensation level of their federal counterparts would have made a more powerful
statement about the critical importance to the state of a strong, highly qualified and independent

judiciary.

13



1. Dissenting Statement of Mark S. Mulholland

New York’s trial judges should be paid $192,000 annually. While I of course welcome
any reasonable salary increase for New York’s judiciary, I oppose the Commission’s Report
because it falls short of the mark. Slowly creeping judicial salaries up until 2014, only to reach
an already outdated federal benchmark of $174,000, is insufficient.

This Commission was created to ensure the economic independence of New York’s
judiciary. Despite being a co-equal branch of our tripartite government, New York’s judiciary is
powerless to set its own pay. Judges have suffered powerlessly for twelve years while the
Executive and Legislative branches have failed to agree to mete out even basic cost of living
adjustments. Had they done so, New York’s judges today would fairly be paid over $192,000
annually. The Commission fails its essential purpose by declining to propose an immediate
adjustment to this level. Restoration would have signaled soundly that at last New York’s judges
are free from the shackles of politics.

The Commission ought to have recommended an annual trial-level salary of $192,000 for
2012, with consistent cost of living adjustments to follow. None of this would be a “raise” as the
term is commonly used. The adjustment would simply have returned New York’s judges to
1999 levels. But it would have ended an embarrassing era during which our judges have earned
less than any other judges nationwide on a cost-adjusted basis, less than countless professionals
within and without government, less than first-year law associates, and less even than the senior
clerks who work for them.

But rather than seize the moment, the Commission is recommending an adjustment that

will pay our judges in 2014 the same salary paid to federal judges in 2007. This, despite that the

14



federal level has been heavily criticized as out-of-date for three years already — and will be even
more seriously stale come 2014. Our mission was to end the neglect — not perpetuate it.

I discount the comments submitted to the Commission by the Governor’s Budget
Director, Robert Megna. He stated incorrectly that our judges should be paid and treated as other
State officers and employees, without regard to their judicial status. He thus ignored or failed to
understand that the Commission’s job was to ensure the economic independence of the Judiciary
as a co-equal branch of government. We were required specifically to consider the judiciary’s
unique status — not ignore it. The Budget Director’s analysis was wrong too as regards New
York’s ability to pay a fair salary, with a legitimate increase equaling less than 58 one
thousandths of one percent of the total state budget. Mr. Megna admitted New York could cover
the cost if need be. Our judges have already paid over $500 million toward the cost, through
their salary forfeitures suffered since 1999. Judges would pay for the small increase going
forward, too, without doubt, based on evidence that the Commission received regarding the role
judge’s play in attracting corporate activity to New York. The budget issue is a red herring, and

does not excuse the Commission’s failure to cure the problem it was created to correct.
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EXECUTIVE SUMMARY

N BEHALF OF THE NEW YORK STATE JUDICIARY, Chief Administrative Judge Ann Pfau makes this Sub-

mission to the 2011 Commission on Judicial Compensation to assist it in fulfilling its mandate,
pursuant to chapter 567 of the Laws of 2010, to establish appropriate levels of compensation for New
York State judges and justices for the four-year period commencing April 1, 2012.

The Commission represents the first opportunity in State history to adjust judicial salaries in
a transparent, nonpolitical manner on the basis of rational, objective and predictable criteria. The
Judiciary strongly recommends that four widely accepted fundamental principles inform this Com-
mission’s historic work:

Fairness Judges, like all public officers, should receive fair
compensation, determined in an equitable manner, that
maintains its economic value over time.

Objectivity Compensation of judges should be based on criteria that are
objective and easily evaluated by the public.

Regularity A regular and predictable process must ensure that salaries,
once adjusted, remain adequate and do not lose ground to
inflation.

Institutional The structure of judicial compensation should promote

Integrity public confidence in the independence, neutrality, excellence

and diversity of the Judiciary, and promote the effective
management of courtrooms and staff.

The Judiciary presents the following facts for the Commission’s consideration in applying these
four core principles:

m Astrong Judiciary is vital to every aspect of a civil society, assuring protection of civic freedoms,
swift resolution of commercial and other civil disputes, and fair redress of criminal complaints.
The Judiciary has long played a central role in maintaining New York’s national and interna-
tional prominence in law and commerce.

m New York’s judges have gone without a cost-of-living adjustment or a salary increase since
January 1999 — a pay freeze unprecedented in the modern history of any court system in the
nation. By April 1, 2012 — the earliest date that this Commission’s work can take effect — ju-
dicial salaries in this State will have been frozen for more than 13 years.

m Since the last judicial pay adjustment, inflation has eroded the value of judicial salaries by 41%.
To date, an average judge serving throughout this period has lost more than $330,000 relative
to the cost of living.
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Since the last judicial pay adjustment, when the Legislature set New York Supreme Court
salaries at $136,700 — then at par with U.S. District Court salaries — federal judicial salaries
have increased by 27.3%. To date, New York judges serving throughout this period have earned
approximately $292,000 less than their federal colleagues.

Since 2008, New York ranks 50th — dead last — in real purchasing power of judicial salaries
among the states. New York judges effectively earn less than half of what their counterparts
in Tennessee and Delaware earn, and barely half of what their judicial colleagues earn in Illinois
and Virginia. Never in New York’s modern history have judges been paid so little relative to
living costs or the real salaries of other judges nationwide.

Since the last judicial pay adjustment, New York caseloads have grown by 20% while the num-
ber of judgeships has grown by only 2.6%. As a result, New York judges are working harder than
ever, while earning far less in real terms.

Since the last judicial pay adjustment, collective bargaining agreements have caused the pay
of a typical non-judicial employee in the Unified Court System to rise by more than 40%, con-
sistent with salary adjustments for Executive branch personnel. For the first time in State his-
tory, many non-judicial employees now earn more than the judges they serve.

Since 1999, salaries of both public- and private-sector attorneys comprising the pool of eligible,
experienced and qualified candidates for judicial office in New York have risen steadily and
markedly.

Salary stagnation, salary compression and salary inversion have threatened to hamper the
State’s ability to retain and recruit judges, diminish public confidence in the quality of the Ju-
diciary, and impact adversely the Judiciary’s institutional well-being and governance.

The Judiciary submits that, upon consideration of these core principles and undisputed facts,

the Commission should direct an appropriately substantial increase in judicial compensation to take
effect in its entirety on April 1, 2012, together with cost-of-living adjustments in the years that follow.
This Submission does not recommend a specific compensation amount: instead, it presents the fac-
tors that we believe the Commission should consider in exercising its independent judgment and
discretion. An adjustment consistent with the rationale set forth below would end the unfairness

and damage caused by a 13-year judicial salary freeze, establish pay levels consistent with the valuable
and complex work performed by judges, restore an appropriate relationship between judicial and
staff salaries in the courts, and prevent the recurrence of this serious problem. Such an adjustment

represents a balanced approach, correcting the most entrenched and universally recognized prob-

lems affecting the Judiciary, while remaining sensitive to the constraints of the State’s current fiscal

circumstances.

1

The Supreme Court is the trial court of general statewide civil and criminal jurisdiction in New York State. See
N.Y. Const., art. VI, § 7(a); Siegel, New York Practice (4" ed.), §12. For this reason, the salary of a Justice of the
Supreme Court will be used as the benchmark for State judicial salaries and statistical salary comparisons
throughout this Report.
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These factors lead to the following range of values as appropriate salary levels for the bench-
mark position of Justice of the Supreme Court:

m INFLATION: An adjustment designed to restore the purchasing power of judicial pay to its 1999
level consistent with the rate of inflation would result in a Supreme Court Justice salary of
$195,754 in April 2012.

m STATE RANK: An adjustment designed to lift New York from 50th to 25th in rank among the
States on a cost-adjusted basis would result in a salary of $220,836 in April 2012. A more modest
adjustment — from 50 to 40™ national rank — would bring that salary to $194,068.

m NON-JUDICIAL STAFF COMPENSATION: An adjustment designed to reestablish the 1999 salary
ratio between senior law clerks and the justices they serve would result in a salary of $192,218
in April 2012.

m FEDERAL JUDICIAL SALARIES, ADJUSTED FOR INFLATION: An adjustment designed to calibrate
New York salaries to those of federal judges, with an adjustment for inflation since January
2006, would result in a Supreme Court salary of $193,813.

In urging an immediate adjustment in compensation, the Judiciary is keenly aware of the State’s
fiscal situation. We recognize that this is a period of shared sacrifice, of belt-tightening, of doing
more with less. Over the last year, the court system has slashed expenditures, cut numerous pro-
grams, and substantially reduced its workforce in response to State budget constraints. Notwith-
standing these fiscal exigencies, judges deserve compensation no less commensurate with the
importance of their offices than do the thousands of other public officials, in the Executive and the
Judiciary and elsewhere, who consistently received pay increases during the last 12 years. Any of
these adjustments would increase the State budget by less than 76 one-thousandths of one percent
annually. The establishment of appropriate judicial compensation is not now, and never has been,
a question of the State’s ability to pay.

In sum, this Submission’s pay recommendations are prudent and responsible. They are rooted
as well in a fundamental premise: after such a lengthy pay freeze, the cost of the reform of past prac-
tices must not prevent this Commission from fulfilling its urgent mandate to provide appropriate
compensation to New York’s judges — a mandate critical to preserving the institutional strength of
our State government’s Third Branch.
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I. THE MANDATE OF THE COMMISSION ON
JUDICIAL COMPENSATION

N DEecemBer 10, 2010, the Governor signed into law chapter 567 of the Laws of 2010 (Supp. 2-3),?
Oproviding for the creation of a Commission on Judicial Compensation. Composed of seven
members — three appointed by the Governor, two by the Chief Judge, and one each by the Tempo-
rary President of the Senate and the Speaker of the Assembly — the Commission has been charged
with the task of examining the adequacy of the salaries and benefits received by State-paid judges
and justices of the Unified Court System, and determining adjustments to those salaries. The statute
sets forth this mandate as follows:

(i) examine the prevailing adequacy of pay levels and non-salary benefits
received by the judges and justices of the state-paid courts of the uni-
fied court system and housing judges of the civil court of the city of
New York and determine whether any of such pay levels warrant ad-
justment; and

(ii) determine whether, for any of the four years commencing on the
first of April of such years, following the year in which the [Clom-
mission is established, the annual salaries for the judges and justices
of the state-paid courts of the unified court system and housing
judges of the civil court of the city of New York warrant adjustment.?

The statute further provides that, in discharging these duties, the Commission shall take into
account:

all appropriate factors including, but not limited to: the overall eco-
nomic climate; rates of inflation; changes in public-sector spending;
the levels of compensation and non-salary benefits received by
judges, executive branch officials and legislators of other states and
of the federal government; the levels of compensation and non-salary
benefits received by professionals in government, academia and pri-
vate and nonprofit enterprise; and the state’s ability to fund increases
in compensation and non-salary benefits.*

The statute requires the Commission to present its report within 150 days of April 1 in the year
in which it is established — for the present Commission, on or before August 29, 2011 — at which
time the Commission is deemed dissolved. The proposals of the Commission to adjust judicial com-
pensation will have the force of law, and will supersede inconsistent provisions of Judiciary Law
Article 7-A, unless modified or abrogated by law prior to April 1 of the year as to which such proposal
applies.

2 Numbers in parentheses preceded by “Supp.” refer to pages in the Supplemental Appendix to this Submission.
3 L.2010, c. 567, § 1(a).
4 1d.
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Il. GUIDING PRINCIPLES

HE JUDICIARY IS A KEYSTONE OF SOCIETY. Since the founding of our Republic, it has been universally
Tunderstood that there can be neither liberty, justice, nor public security without an independent,
objective and vital judicial branch.” New Yorkers turn to their courts by the millions each year to
secure fundamental freedoms, enforce rights and obligations, resolve commercial and other civil
disputes, protect the vulnerable and fairly adjudicate alleged crimes. New York’s civil and criminal
justice systems, led by its Judiciary, are a fundament of the State’s national and international pre-
eminence in law, business, and civic life.

Consistent with the Judiciary’s importance as a separate, non-partisan, and apolitical branch
of government, commentators have long recognized the core principles of fairness, objectivity, reg-
ularity, and preservation of institutional integrity as fundamental to the determination of appro-
priate compensation for judges.” We believe that these principles should inform the Commission’s
work, and will briefly address each in turn.

A. FAIRNESS

In the general course of human nature, a power over a man’s subsistence
amounts to a power over his will. And we can never hope to see realized
in practice, the complete separation of the judicial from the legisla-
tive power, in any system which leaves the former dependent for
pecuniary resources on the occasional grants of the latter. *** It will
be readily understood that the fluctuations in the value of money
and in the state of society rendered a fixed rate of [judicial] compen-
sation in the Constitution inadmissible. * * * It was therefore neces-
sary to leave it to the discretion of the [L]egislature to vary its
provisions in conformity to the variations in circumstances, yet
under such restrictions as to put it out of the power of that body to
change the condition of the individual for the worse.?

Careers in public service demand sacrifice, and those who join the
bench must be ready to forego the more lucrative compensation
available in the private sector. Nonetheless, judicial salaries should
be broadly comparable to the remuneration received by attorneys

5 Seee.g. Alexander Hamilton, “Federalist 78,” in The Federalist Papers, ed. Jacob E. Cooke (Middletown: Wesleyan
University Press, 1961), pp. 528-29; ed; Cardozo, B., “The Nature of the Judicial Process” (1921), at 90.

6 A detailed description of the courts that comprise the Unified Court System is included in the Supplemental
Appendix (Supp. 9-10).

7 See, e.g., National Center for State Courts, Judicial Compensation in New York (2007) (hereinafter “NCSC Re-
port”), at 5-6.

8 Hamilton, “Federalist 79,” The Federalist Papers, pp. 531-32 (emphasis in original).
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taking similar career paths and by other public servants having com-
parable responsibility, training and experience.’

The principle of fairness in judicial compensation is rooted in three separate ideas. First and
foremost, it derives from the notion that an independent and dedicated judiciary requires protection
of the value of its compensation against significant erosion relative to living costs. This primary
principle of tripartite government, as articulated by our Framers in Federalist 79, seeks to maintain
the equity in judicial salaries over time, so that judges “may then be sure of the ground upon which
[they] stand[], and can never be deterred from [their] duty by the apprehension of being placed in a
less eligible situation.”® Second, this equity principle speaks to the public interest: appropriate com-
pensation is crucial to attract and retain well-qualified attorneys for judicial service, insulate judges
against involvement in politics, avoid compromise of ethical duties, eschew personal wealth as a
qualification for judicial office, and assure an independent and excellent Judiciary. Third, the sepa-
ration of powers implies that the Judiciary not be targeted for disparately negative treatment vis-a-
vis other public officials," so as to give the impression — real or perceived — that judges individually
are subject to penalty or that the Judiciary as an institution is devalued.

As public servants, judges cannot expect to grow wealthy in State service. But fundamental
equity requires that judicial salaries broadly maintain their value over time and not be allowed to
consistently shrink as the price exacted of judges for apolitical public service. Likewise, fairness di-
rects that judges not be singled out for special burdens, or compelled to make sacrifices in a manner
or duration not asked of other public professionals. Any other result would not only be unfair to
judges and the institutional Judiciary but, more importantly, to the public that they serve, and to
the cause of an excellent justice system playing its appropriate constitutional role.

B. OBJECTIVITY

Judicial compensation should be set and revised by reference to an
agreed-upon set of objective criteria that can be easily evaluated by
the public. The process also should be transparent to the public.”

The factors that the Legislature directed the Commission to consider (e.g. rates of inflation, ju-
dicial salaries in other states and the federal government) set a path toward objectivity long absent
in setting judicial compensation. Objectivity serves several purposes: it helps achieve a wise and
consistent result; it demystifies the salary-setting process and avoids the appearance of arbitrariness
or irrationality; and it allows the considered factors to be candidly assessed and debated. Honoring
this objectivity in these ways will promote public confidence in the rationale of the Commission’s
recommendation and the ultimate result.

9 NCSC Report, at 5.

10 Federalist 79.

1L See generally, U.S. v. Hatter, 532 U.S. 557 (2001).
12 NCSC Report, at 5.
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Such objectivity also is required by our Constitution to serve the public’s right to a “well-qual-
ified, functioning Judiciary.”? As the Court of Appeals recently held, “whether the Judiciary is entitled
to a compensation increase must be based upon an objective assessment of the Judiciary’s needs if
it is to retain its functional and structural independence.”#In this task, the setting of judicial com-
pensation must proceed in “good faith” to avoid rendering the Judiciary “unduly dependent” in either
reality or public perception.” Objectivity as to both the process and the criteria the Commission
employs in its review will best serve these important constitutional and policy objectives.

C. REGULARITY

The real value of judicial compensation should be maintained
through adjustments that respond to inflation so that the salary a
judge accepts upon joining the bench is not eroded to the detriment
of his or her family. Equity is rarely possible in the absence of regular
reviews that respond to cost-of-living increases.'s

As a corollary to fairness in fixing judicial salaries, there must be a predictable mechanism to
ensure that salaries, once adjusted, do not lose ground to inflationary erosion. This Commission’s
existence and the quadrennial process its authorizing statute requires serve this need for regularity,
but only in part. Regularity also requires that the Commission provide for prospective and automatic
adjustments gauged to economic forces that otherwise could erode judicial pay and render com-
pensation unpredictable for judges and their families in the future.

D. INSTITUTIONAL INTEGRITY

The proper adjustment of salaries has implications far beyond fairness to individual judges.
In any large public institution such as the Judiciary, successful long-term governance requires ra-
tional salary distinctions commensurate with the relative authority and responsibility of office-
holders. Salary systems must calibrate appropriately between judicial and staff salaries, and between
non-judicial staff commensurate with their seniority, experience, authority, and responsibility.
This is particularly important in the court system, where the primary purpose of the institution is
the exercise of constitutionally-derived powers exclusively held by judicial officers. For similar rea-
sons, salaries must bear a rational relationship to compensation of others in the public and private
sector, in New York and elsewhere, who perform similar legal roles. Lastly, salaries have obvious
implications for judicial retention and recruitment: as the Court of Appeals recognized, the

13- Maron, et al. v. Silver, et al., Larabee, et al. v. Governor of the State of N.Y., Chief Judge of the State of N.Y,, et al. v. Gover-
nor of the State of N.Y,, et al., 14 N.Y.3d 230, 257, 260 (2009) (hereinafter “Chief Judge”), citing O’'Donoghue v. U.S., 289
U.S. 516, 533 (1933).

14 Jd. at 259.
5 Id., citing People ex rel. Burby v. Howland, 155 N.Y. 270, 282 (1898).
16 14,
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adequacy of salaries has an important impact on the diversity and quality of judges — the openness
of the judicial career path to qualified New Yorkers of all socioeconomic and experiential back-
grounds, and with it public confidence that the Judiciary will continue to reflect the full breadth of
the State.”

When these institutional standards are ignored — for example, when staff subordinates rou-
tinely earn more than the officers whom they serve — the capacity of the Judiciary to preserve its
authority, sustain its morale and perform its functions diminishes, perhaps irretrievably. Redressing
this threat, and preventing its recurrence, is a separate and vitally important goal that must inform
this Commission’s recommendations.

17 Chief Judge, 14 N.Y.3d at 263 (absent salaries sufficient to attract well-qualified individuals to judicial service,
“only those with means will be financially able to assume a judicial post, negatively impacting the diversity of
the Judiciary and discriminating against those who are well qualified and interested in serving, but nonetheless
unable to aspire to a career in the Judiciary because of financial hardship that results from stagnant compensa-
tion over the years”).
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I11. RECENT JUDICIAL SALARY STAGNATION IN NEW YORK—
ANALYSIS AND CONSEQUENCES

N NEW YORK STATE OVER THE PAST 12%: YEARS, these fundamental judicial compensation principles of

fairness, objectivity, regularity, and institutional integrity have been repeatedly ignored. The last
salary adjustment for New York’s State-paid judges and justices was effective January 1, 1999."® Since
then, New York judges have received neither cost-of-living adjustment nor pay increase,” despite
steady inflation that has seriously eroded the real value of their compensation. No other state in the
nation has subjected its judges to such a lengthy period of stagnant compensation. All state and fed-
eral judges in the country have received one or more pay increases since 1999, with an average in-
crease of over 3.2% per year. As a result, New York judges” salaries — which once ranked first in the
nation — have fallen far behind those of their colleagues in other states, and currently rank last in
the nation when adjusted for living costs.?® During this same period, judges have been asked to
work harder than ever before: case filings in New York courts have increased 20%, while the number
of judgeships has increased by only 2.6% (Supp. 67-70).

New York State judges now earn considerably less than other professionals with comparable
education and experience, in both the public and the private sector. The list of public employees
earning substantially more than judges is lengthy and growing, and includes District Attorneys in
New York City, deans of New York’s public law schools, professors in the State and City University
systems, public school administrators, and many others. Many non-judicial employees in New York’s
judicial branch (including the law clerks that serve State judges), having received the same pay in-
creases as employees of the Executive branch over the past 12 years, now earn more than the judges
who supervise them. New York judicial salaries also lag well behind those who lead many not-for-
profit organizations or teach in public law schools. Unsurprisingly, the magnitude of the disparity
between judges and attorneys in law firms is even more striking.*

Given these trends and the importance of an independent and fairly compensated judiciary,
support for judicial pay reform has been virtually unanimous. Voices statewide from across

18 1.1998, c. 630, § 16.

19 Commencing in State Fiscal Year 2008-2009, State judges have been eligible to receive disbursements or reim-
bursements from the Judicial Supplemental Support Fund for qualifying expenditures made in connection
with their official duties, including bar association dues, educational fees, reference materials, and other re-
lated expenses.

20 See § III(B), infra.

21 At major New York law firms, first-year associates — new law school graduates, many of whom have not yet
passed the bar — now earn a $160,000 base salary, more than any New York State judge, including the Chief
Judge. Even at smaller firms in New York State, compensation far outstrips judicial salaries. A statewide study
released in 2004 by the New York State Bar Association found that the annual compensation of partners at
firms with 10 or more lawyers averaged $293,567, more than twice the pay of a Supreme Court Justice.
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government,* the bar,* the business community** and government reform groups®— as well as
many editorial boards across the State** — have advocated for an increase in judicial compensation
for nearly a decade: a compilation of their statements is included in the Supplemental Appendix
(Supp. 121 et seq.). Prior governors proposed judicial pay adjustments along the broad lines proposed
in this Submission,” and both Houses of the Legislature separately passed adjustments along those
lines.?® Various lawsuits also addressed this subject.? Common throughout has been a frank recog-
nition of the need both to raise judicial salaries to an appropriate level and to establish a fair process
for future salary adjustment.

In sum, measured by any factor relevant to the economic calculus of compensation — the
consumer price index; judicial salaries in other jurisdictions; compensation of non-judicial employ-
ees; or federal judicial salaries (adjusted for inflation) — the consequences of the failure to raise
New York’s judicial salaries have been broadly recognized and profound. We now address those
factors in greater detail.

22 See, e.g., American Judges Association, Statement in Support (June 27, 2007); Conference of Chief Justices, Reso-
lution (Jan. 30, 2008); District Attorneys Association of the State of New York, Letter of Support (Supp. 189-196).

23 See, e.g., New York State Bar Association, Letter of Support (March 19, 2008); Asian American Bar Association,
“JTudges Have Waited Long Enough” N.Y. Law Journal (Mar. 21, 2008); Association of the Bar of the City of New
York, Letter of Support (Mar. 27, 2008), Kamins, “Increased Pay for Judges,” N.Y. Times, Mar. 18, 2007; Conference
of Columbian Lawyer Associations, resolution (May 2, 2005); New York State Bar Association, Letter to Gover-
nor (Mar. 29, 2008), Resolution (May 5, 2005); New York State Law School Deans, Letter to Governor and Legisla-
tive Leaders (Jun. 14, 2007); New York State Trial Lawyers Association, “An Open Letter to the Judiciary of the
State of New York,” New York Law Journal (Apr. 25, 2007) (Supp. 189-190; 208-221).

24 See, e.g., General Counsels of Major Corporations, Letter in Support (May 31, 2007); Partnership for New York
City, Statement in Support (Dec. 1, 2006) (Supp. 205-207; 229-230).

25 See, e.g., Brennan Center for Justice at NYU School of Law, Letter of Support (Oct. 5, 2006); Citizens Union of
the City of New York, Letter of Support (Apr. 24, 2007); The Committee for Modern Courts, Letter of Support
(Dec. 24, 2007); League of Women Voters of New York State, Letter of Support (Apr. 23, 2007) (Supp.224-228).

26 See e.g. Albany Times Union, “Injustice to Judges” (Feb. 7, 2008), “A Judge’s Pay” (Jan. 9, 2008), “Paying Judges,”
(Dec. 9, 2007), “Unjust Salaries” (Apr. 11, 2007), “An Overdue Raise” (Jun. 1, 2005); “A Judge’s Pay” (Feb. 10, 2005);
Batavia Daily News, “Judges Worthy of Hire” (May 5, 2007); Buffalo News, “Stopping the Pay Raises” (May 2, 2007);
Elmira Star-Gazette, “New York Judges Deserve a Bigger Paycheck” (Dec. 13, 2007); The Journal News, “Compensat-
ing for Mistakes” (Jan. 26, 2008); “The Cost of Justice” (Jun. 3, 2005); N.Y. Daily News, “An Injustice to Judges”
(Mar. 31, 2008); “Contempt of Courts” (Dec. 3, 2007); “Give the Judges a Raise” (Apr. 14, 2007); “Justice for Judges”
(Jun. 6, 2005); N.Y. Law Journal, “Bar Should Mobilize for Judicial Salary Hikes” (Apr. 11, 2007); N.Y. Times, “Fair
Pay for Judges” (Dec. 18, 2007); “Stop Stalling on Judicial Raises” (Dec. 11, 2007); Newsday, “State’s Judges Need
Fair Shake” (Dec. 7, 2007), “Find a Way to Up Judges’ Pay” (Apr. 4, 2007), “State Judges Deserve Raise” (Mar. 26,
2005); Poughkeepsie Journal, “State Judges Merit an Increase in Pay” (Dec. 8, 2007), “Support Judicial Pay Raise in
New York” (May 19, 2007); Rochester Democrat & Chronicle, “Bumbling and Fumbling” (May 3, 2007), “Judicial Pay
Equity (Apr. 13, 2007), “Judicial Sacrifice” (May 1, 2005); Staten Island Advance, “An Overdue Raise” (Dec. 5, 2007),
“Boost Judges’ Pay” (Apr. 19, 2007); Syracuse Post Standard, “Judges’ Pay” (Feb. 18, 2007); Troy Record, “Get Behind
Plan for Judges’ Raise” (May 2, 2007), “State Judges Long Overdue for Raises” (Apr. 16, 2007); Utica Observer Dis-
patch, “Overhaul Pay System for State Judges” (Dec. 16, 2007); Watertown Daily Times, “Judicial Pay” (Dec. 9,
2007), “Judicial Pay” (Apr. 11, 2007), “Judicial Salaries” (Oct. 25, 2005) (Supp.132-185).

27 See Governor’s Program Bill #18-2007 (Spitzer); Governor’s Program Bill #68-2005 (Pataki).
28 See Senate Bills 5313 and 6550 (2007); Assembly Bill 4306-B (2007).
29 See, e.g., Chief Judge, 14 N.Y.3d 230 (2009).
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A. INFLATIONARY EROSION OF JUDICIAL COMPENSATION

To calculate the impact of inflation upon judicial salaries, this Submission employs the Con-
sumer Price Index — Northeast Urban Region (“CPI-U”), constructed monthly by the U.S. Department
of Labor, Bureau of Labor Statistics, which provides an official statistical measure of average price
change in a fixed market basket of goods and services for the Northeastern states. This standard
index’s weighting of core living expenses — such as food, housing, health care and transportation
— is widely recognized as an accurate sample-based price measure against which to calibrate salaries
and benefits for most Americans, including professionals and managers most comparable to judges
and attorneys eligible for judicial service.>

Since January 1, 1999, the CPI-U has risen 41%, with typical annual increases of between one
and four percent. The following chart displays the impact of those increases upon the salaries of
Justices of the New York Supreme Court:

NEW YORK STATE SUPREME COURT SALARY COMPARED TO INFLATION
CPI-NORTHEAST-URBAN (U.S. Dept. of Labor)
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In sum, the effect of inflation — or as the Framers described it, “fluctuations in the value of
money”* — on the annual compensation of New York's Judiciary have been devastating. The cumu-
lative effect of inflation is even more substantial. Based on the CPI-U, each Supreme Court Justice

30 See U.S. Department of Labor, Bureau of Labor Statistics, “Consumer Price Index, Northeast,” available at
www.bls.gov/r01/914.htm (accessed June 30, 2011).

31 Federalist 79.
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serving with a fixed salary during this full 12} year period lost $332,583 in purchasing power — or
nearly 2.5 full years of current salary since 1999.3

B. COMPENSATION OF JUDGES IN OTHER STATES

New York’s Judiciary has long been, and today continues to be, preeminent among the nation’s
court systems. Historically, the salaries paid to New York’s judges reflected this status.®* But in light
of pay stagnation over the last 12% years — the longest salary freeze of any judiciary in modern his-
tory — today they comprise the lowest judicial compensation in the nation.

Without taking regional living costs into account, judicial salaries in New York rank 20th among
states nationally — far behind such lower-cost and lower-population states as Delaware, Nevada,
Tennessee and Washington. Due to the protracted pay freeze, New York judges today earn the same
nominal salaries as judges in Arkansas and Louisiana, where living costs and dockets are markedly
lower. Compared to high-population states to which New York typically compares for policy pur-
poses, New York’s judicial pay is strikingly low: trial judges in Illinois earn $178,835 and in California
earn $178,789, or 31% more than their New York counterparts; in New Jersey and Pennsylvania, trial
judges earn $165,000 and $164,602, respectively, or 21% more than their New York colleagues just
across the state line.3*

But nominal judicial pay is not a metric of equity: in light of New York’s considerably higher
living costs, the true extent of underpayment caused by the judicial pay freeze is far greater than
these nominal rankings indicate.

One well-recognized measure of regional differences in living costs is the cost-of-living price
index of the Council for Community and Economic Research (“C2ER”), used by the nonpartisan Na-
tional Center for State Courts to compare judicial salaries across different jurisdictions.” The C2ER
index examines average costs of goods and services for the latest four fiscal quarters in selected re-
porting jurisdictions across the nation. Based on the C2ER index, weighted for population density,
New York judges rank soth — dead last — in real salary among the 50 state judiciaries. New York

32 We recognize that chapter 567 does not expressly include retroactive relief within the scope of the Commis-
sion’s force-of-law salary adjustment. However, this cumulative loss of purchasing power through inflation
constitutes the clearest measure of economic injury caused by the lack of timely past adjustments — injury
suffered both by incumbent judges, and by those who have retired and will not benefit from prospective meas-
ures. If the Commission were to propose some means of providing retroactive relief for these losses, the Judi-
ciary would strongly support such a proposal.

33 In 1909, salaries of Supreme Court Justices in New York City were $17,500, the equivalent of over $400,000
today, and in 1936, in the middle of the Depression, they were $25,000, the equivalent of about $390,000 today
— both almost three times current salaries. In 1926, a Judge of the New York Court of Appeals received a salary
of $22,000 (see L. 1926, ch. 94), the equivalent of over $269,000 today; in 1952, that salary was $32,500 (see L. 1952,
ch. 88), over $265,000 in today’s dollars; in 1975, a Judge of the Court of Appeals earned $60,575 (see L. 1975, ch.
152), the equivalent of about $244,000 today.

34 See National Center for State Courts, “Survey of Judicial Salaries,” Vol. 34, No. 2.

35 Seeid., at 2. NCSC describes the C2ER index as “the most widely accepted U.S. source for cost-of-living indices.” Id.
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judges effectively earn less than half of what their counterparts in Tennessee and Delaware earn,
and barely half of what their judicial colleagues earn in Illinois and Virginia.>®

Our State’s place in the national ranking of judicial compensation is not a trivial statistic of
local pride. Such ranking speaks volumes about how our society values its Judiciary and, by impli-
cation, how it values the rule of law that the Judiciary protects. It gauges the strength of our com-
mitment to attract the very best and brightest of legal minds into responsible roles of civic
governance. It measures our understanding, relative to that of other states, that exceptional judges
are not a luxury, but a necessity in a state of national and international prominence — whether to
maintain the constitutional checks and balances of vibrant government, to assure continued
commercial excellence, to preserve the civil rights of our citizens, or to bring about the swift and
wise resolution of the myriad of private disputes that are the judiciary’s primary task. That New
York has fallen to last in the nation by this calculus is proof not only that our State has forgotten its
judges — but that it has forgotten, in some measure, an essential component of its greatness.

The following table presents the ranking of New York State in terms of both nominal salary
paid and salary purchasing power in light of regional cost of living and illustrates the true depth to
which New York real judicial salaries have fallen.

36 See id.
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NATIONAL RANKING OF JUDICIAL SALARIES
BASED ON ACTUAL SALARY BASED ON ADJUSTED SALARY

STATE 2010 ACTUAL SALARY RANKING STATE 2010 ADJUSTED SALARY
llinois $178,835 1 Tennessee $173,004
California $178,789 2 Delaware $163,298
Alaska $174,396 3 Illinois $160,103
Delaware $168,850 4 Virginia $158,134
New Jersey $165,000 5 Nevada $157,480
Pennsylvania $164,602 6 Georgia $153,665
Nevada $160,000 7 Arkansas $147,624
Virginia $158,134 8 lowa $147,430
Tennessee $154,320 9 Nebraska $147,216
Washington $148,831 10 Alabama $144,944
Connecticut $146,780 11 Florida $144,784
Arizona $145,000 12 Pennsylvania $144,514
Rhode Island $144,861 13 Arizona $144,135
Georgia $144,752 14 Michigan $143,654
Florida $142,178 15 Louisiana $141,495
Maryland $140,352 16 Kentucky $139,709
Michigan $139,919 17 Indiana $138,836
lowa $137,700 18 Washington $137,552
New Hampshire $137,084 19 Oklahoma $136,824
NEW YORK $136,700 20 Utah $135,123
Louisiana $136,543 21 Texas $134,989
Arkansas $136,257 22 North Carolina $133,567
Hawaii $136,127 23 Alaska $133,025
Alabama $134,943 24 South Carolina $132,431
Utah $132,150 25 Colorado $131,625
Nebraska $132,053 26 Kansas $130,475
South Carolina $130,312 27 California $129,934
Massachusetts $129,624 28 Missouri $129,275
Minnesota $129,124 29 Ohio $128,006
Wisconsin $128,600 30 Wisconsin $126,950
Colorado $128,598 31 Wyoming $126,083
North Carolina $127,957 32 New Jersey $126,050
Indiana $125,647 33 North Dakota $125,743
Wyoming $125,200 34 West Virginia $125,405
Texas $125,000 35 Minnesota $120,339
Kentucky $124,620 36 Idaho $117,692
Oklahoma $124,373 37 Rhode Island $117,487
Vermont $122,867 38 New Hampshire $117,366
Ohio $121,350 39 Maryland $115,802
Missouri $120,484 40 South Dakota $115,336
Kansas $120,037 41 New Mexico $114,026
North Dakota $119,330 42 Connecticut $112,734
West Virginia $116,000 43 Mississippi $110,233
Oregon $114,468 44 Montana $106,763
Idaho $112,043 45 Oregon $103,497
Maine $111,969 46 Massachusetts $102,713
New Mexico $111,631 47 Vermont $101,964
South Dakota $110,377 48 Maine $96,111
Montana $106,870 49 Hawaii $82,153
Mississippi $104,170 50 NEW YORK $81,710
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C. COMPENSATION OF NON-JUDICIAL PERSONNEL OF THE COURTS

A third objective criterion for sizing a proper judicial salary adjustment is derived by reference
to pay increases provided to a typical non-judicial employees over the past 12 years, pursuant to
pay packages ratified by the Legislature and signed into law — packages based upon Judiciary col-
lective bargaining agreements closely modeled upon agreements negotiated by the Executive Branch
with its own employees.

These annual pay increases, which have averaged approximately 2.5% per year for most Executive
and Judicial branch employees, and have raised the typical salary of non-judicial staff by more than
40%, operate as a cost-of-living adjustment to insulate their pay against the effects of inflation for
nearly all New York State employees. However, the failure to provide similar cost-of-living adjust-
ments to judges over the last 12% years has upended long-standing salary distinctions based on the
fundamental difference between judicial officers (who are constitutionally empowered to exercise
judicial authority) and non-judicial personnel (who assist in the exercise of that authority in subor-
dinate roles). For the first time in the history of the court system, hundreds of non-judicial staff now
earn more than judges and justices in the Unified Court System whom they serve.

For example, at the time of the last judicial pay adjustment, judicial law clerks earned between
$70,435 and $100,414 depending on experience and seniority. This range, ratified by the Legislature
and consistent with percentage increases negotiated by the Executive branch for its employees, set
law clerk salaries at between 51.5% and 73.5% of the salary of the Justice to whom they reported. This
salary relationship appropriately balanced policy interests to promote staff-level professionalism
and retention, while reflecting the judge’s managerial authority over staff. With increases since 1999,
those more senior law clerks today earn $141,195 — 103.2% of their judges’ salaries. Similarly disturbing
salary compression and inversion trends exist between judges and other non-judicial staff. The fol-
lowing chart illustrates this trend for those senior law clerks.

NEW YORK STATE SUPREME COURT JUSTICE SALARY COMPARED TO
LAW CLERK AT MAXIMUM TENURE
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Of course, the problems of salary compression and inversion are not unique to the Judiciary.
They occur as well in some Executive branch agencies where commissioners’ salaries, set by statute,
may be exceeded by those of a handful of senior deputies. Yet nowhere else in State government are
inversion and compression so widespread as in the Judiciary; nowhere is this problem worsening
so rapidly; nowhere is it as consequential. In contrast to Executive agency heads, whose tenures are
typically brief and at-will, judicial officers are elected or appointed for substantial terms (typically
fourteen or ten years), designed to assure their indifference to outside influence. Judges alone are
required to obtain a significant level of professional experience — education as attorneys and years
of service — to qualify for the offices that they hold. Judges alone serve a branch of government
that can neither vote for nor exercise veto over the budgets that determine their salaries. In sum,
while salary compression and inversion is damaging in any organization or branch of government,
its impact upon the Judiciary is uniquely pervasive and damaging.

D. THE STATE’S FISCAL CONDITION

No responsible analysis of the status of judicial pay in New York can be complete without a
frank assessment of the State’s fiscal condition. That condition is undeniably serious. As the Gover-
nor observed in his 2011 State of the State address’” and on numerous occasions since, the State is
facing a significant deficit and an urgent need to alter the manner and means by which government
delivers services. As a result, over the last year, the court system has slashed expenditures, cut numer-
ous programs, and substantially reduced its workforce. It remains firmly committed to partnership
with the Executive and Legislative branches in addressing these serious fiscal issues.

Yet for three distinct reasons, the State’s fiscal condition should not prevent this Commission
from fulfilling its mandate to set forth an equitable adjustment of judicial salaries. Foremost is the
principle of fundamental procedural fairness. As we have noted, by April 2012 the Judiciary will have
waited more than 13 years without such an adjustment. Since the State last adjusted judicial salaries
in 1999, the State budget has grown by 81% — from $73.3 billion in fiscal 1999-2000 to $132.5 billion
in fiscal 2011-2012. During that period, including many years of relative plenty, the State repeatedly
chose to defer the issue of judicial pay.*® Had it instead acted in a timely manner, there now would
be no need for either a large catch-up adjustment or a discussion of ability to pay. Having argued
against and suffered through this inaction for years, judges should not be required to await better
economic times for remedy of such unjust treatment.

Moreover, while any increase in state expenses is consequential, the proposed adjustments to
judicial salaries will not threaten the State’s fisc. Indeed, every $10,000 statewide increase in judicial
salaries constitutes an increase in the State budget of only nine one-thousandths of one percent.
Even in these difficult fiscal times, resources do not pose an obstacle to reform of past practices.

37 Cuomo, “New York at a Crossroads: A Transformation Plan for a New New York” (2011 State of the State), at 2-4.

38 One result of the State’s failure to adjust judicial salaries equitably over the last 12-1/2 years has been the saving
of several hundreds of millions of dollars for other State purposes. In light of such savings through past delay,
it defies all notions of fairness to claim that a current adjustment is too costly for the State to absorb.
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Finally, as we noted earlier in this Submission, the establishment of this Commission marks the
first opportunity to adjust judicial salaries in a transparent and non-political manner, on the basis of
rational, objective, and predictable criteria — a manner in stark contrast to the gridlock and ad hoc
convenience of past political practice. This mandate, we submit, epitomizes the standards of fair,
open and rational governance that the Governor and others have recommended as essential to New
York’s future. To decline to implement appropriate salary measures because they entail new costs
would not only perpetuate and worsen the ill effects of past practice: it would shrink the Commis-
sion’s historic mission by half, permitting identification of a longstanding problem, but not its cure.

E. OTHER CONSIDERATIONS AND CRITERIA

1. Federal Judicial Salaries. An additional factor for consideration in appropriate adjustment of
New York judicial salaries — though no longer the best comparative metric — is compensation paid
to the federal bench. In 1998, when the Legislature last adjusted judicial salaries, it set the Supreme
Court Justice salary at $136,700, the salary then paid to U.S. District Court judges. Since that adjust-
ment, U.S. District Court judges have received nine salary increases, most recently in 2009, and today
earn $174,000.00 annually.

Yet while parity with federal District Court judges may well have been appropriate in 1998, and
has been proposed by the Judiciary in the past, it is appropriate no longer. For several years, federal
court authorities have recognized the inadequacy of even these enhanced judicial salaries, and have
repeatedly sought higher compensation.* Moreover, the real purchasing power of the federal District
Court salary has trailed CPI-U inflation measures since 2006, and is now substantially less than it
was in 1999. Finally, while restoration of equality with federal judicial salaries reestablishes a facial
parity in compensation, it ignores a significant consequence of past differences: over the last 12
years, U.S. District Court judges have earned an accumulated total of approximately $292,000 more
than their State Supreme Court counterparts. Accordingly, federal judicial salaries provide an ap-
propriate standard for New York judicial compensation only when adjusted for inflation according
to the CPI-U since 2006 — the point at which federal salaries began to trail inflation. Such an ad-
justment would result in a Supreme Court Justice salary of $193,813 in April 2012.4°

39 See Roberts, C.J., “2008 Year-End Report on the Federal Judiciary,” at 7-8 (“I suspect many are tired of hearing it,
and I know I am tired of saying it, but I must make this plea again — Congress must provide judicial compen-
sation that keeps pace with inflation. Judges knew what the pay was when they answered the call of public
service. But they did not know that Congress would steadily erode that pay in real terms by repeatedly failing
over the years to provide even cost-of-living increases”); available at
http://www.supremecourt.gov/publicinfo/year-end/2008year-endreport.pdf (accessed May 25, 2011); Rehnquist, C.J.,
“2006 Year-End Report n the Federal Judiciary,” at 1 (the “failure to raise judicial pay” for federal judges “has
now reached the level of a constitutional crisis that threatens to undermine the strength and independence of
the federal judiciary”), available at http://www.supremecourt.gov/publicinfo/year-end/2006year-endreport.pdf
(accessed May 17, 2011).

40 The salaries of New York judges have exceeded federal judicial salaries at various times throughout the State’s
history — most recently between May 1985 and July 1987, and again between November 1987 and January 1990

(Supp. 57).
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2. Other Statutory Factors. Chapter 567 directs the Commission to consider in the course of its
work “the levels of compensation and non-salary benefits received by . . . executive branch officials
and legislators of other states and of the federal government” and “the levels of compensation and
non-salary benefits received by professionals in government, academia and private and nonprofit
enterprise.”# To facilitate this review, the Supplemental Appendix to this Submission lists the com-
pensation of the executive and legislative branches of the federal government and sister state gov-
ernments, as well as salaries for comparable professionals in the private, public, academic and
nonprofit sectors (Supp. 100-117, 545-609). We believe that these factors and statistics fully support
this Submission’s reasoning and recommendations.

3. Pay Parity Between Courts. In addition, another longstanding salary problem endured by New
York judges is the many pay disparities within and between trial courts throughout the State.** Past
commissions and commentators have criticized these disparities as irrational and called for their
elimination.® We agree.

41 1.2010, c. 567, § 1(a).

42 The Judiciary Law details numerous such disparities, many of which lack clear justification. For example,
judges of the Family and Surrogate’s Courts in Albany County earn $119,800, while County Court judges earn a
much higher $131,400; in neighboring Schenectady County — with comparable living costs — judges of the
County, Family and Surrogate’s Courts earn $119,800; in Broome County, judges of the County and Surrogate’s
Courts earn $119,800, while Family Court judges earn $125,600; in Dutchess County, judges of the County and
Family Courts earn $125,600, while the Surrogate earns $135,800. See also (Supp. 52-55).

43 See, e.g., Report of the Jones Commission I (1987) (calling for pay parity among judges of the major trial courts);
Report of the Jones Commission II (1992) (calling for further study and evaluation of the subject).
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IV. THE COMMISSION SHOULD IMPLEMENT AN
IMMEDIATE AND SUBSTANTIAL SALARY INCREASE

ASED ON THE FOREGOING FACTS, the Judiciary strongly recommends that the Commission implement
Ban immediate salary increase to restore the purchasing power of judicial compensation to its
level at the last adjustment in 1999. That adjustment, we submit, should be derived from the factors
detailed above — inflation, judicial salaries in other States, non-judicial staff salaries, and federal
district court judicial salaries (adjusted for inflation). Using the 1999 and current salary of a Justice
of the Supreme Court ($136,700) as a benchmark,* those factors establish the following values:

m An adjustment consistent with the CPI-U measure of inflation (41%) would require a Supreme
Court salary of $195,754 in April 2012, to restore the purchasing power of judicial pay to its 1999
level.#

m An adjustment sufficient to lift New York from 50th to 25th in rank among the States on the
C2ER cost-adjusted index would require a salary of $220,836. An adjustment from 50th to 40th
national rank would bring the Supreme Court justice salary to $194,068 in April 2012. Even at
4oth in rank, New York cost-adjusted judicial salaries would still be significantly lower than
all large states to which New York typically compares for policy purposes (e.g. California,
Florida, Illinois, Michigan, Pennsylvania).

m An adjustment sufficient to reestablish the 1999 ratio between senior law clerks and the
Supreme Court justices they serve would require an adjustment of 40.6%, resulting in a salary
of $192,218 in April 2012.

m An adjustment sufficient to calibrate New York salaries to those of federal judges (with an ad-
justment for inflation since January 2006), would result in a Supreme Court salary of $193,813.

This spectrum of values — $192,000 to $220,000 — constitutes the appropriate range for judi-
cial salary adjustment in New York under the principles of fairness, objectivity, regularity and insti-
tutional integrity.

As we have described above (infra, pp. 18-19), the current fiscal climate presents no valid justi-
fication for continued underpayment of the Judiciary, or half-measures in implementation of the
Commission’s mandate. While such measures might present an appearance of austerity, in reality
they would have a negligible impact, saving in their entirety eighteen one-thousandths of one per-

44 As noted supra, the salary of a Justice of the Supreme Court has been employed as a benchmark throughout this
Report. To the extent that judicial salaries of the judges or justices of appellate courts are greater than those of
Supreme Court Justices, those marginal distinctions should be preserved proportionately. See, e.g. Judiciary Law
§§ 221 (salary of Judges of the Court of Appeals), 221-a (salary of Justices of the Appellate Division of Supreme
Court). To the extent they are lower, we commend the Commission’s attention to section III(E)(3), infra.

45 This figure asumes an ongoing inflation rate of 2.7%, the average annual rate since 1999.
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cent of the State’s budget over four years.** On the other hand, further postponement of immediate
implementation of a fair salary would needlessly perpetuate past economic injury; compound such
injury irreparably upon the significant number of judges who may be compelled by age or other
circumstances to retire from the bench during the intervening period; and render the Commission’s
recommendations contingent upon political vagaries far in the future. After all that New York’s
judges have endured over the last 122 years, further delay in remedy is neither necessary nor
principled.

NEW YORK STATE SUPREME COURT JUSTICE (JSC) SALARY —
RANGE OF PROPOSED ADJUSTMENTS

230,000
220,000 % $220,836
210,000
200,000 $195,754
$194,068

190,000 e — >
180,000
170,000 =
160,000 //
150,000 /
140,000

— $136,700
130,000

1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

¥ JSC salary adjusted to achieve 25t place in C2ER cost-adjusted national ranking
= JSC salary adjusted for inflation since 1999
& JSC salary adjusted to achieve 40" place in C2ER cost-adjusted national ranking
Federal District Court salary adjusted for inflation
JSC salary adjusted based on collective-bargaining increases given to non-judicial employees since 1999
s Current JCS salary

46 An immediate salary increase to offset inflation since 1999, or to achieve 40th place in the C2ER cost-adjusted
ranking, or to reestablish the 1999 ratio between senior law clerks and Supreme Court Justices would increase
the State budget by less than 55 one-thousandths of one percent annually.
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Finally, we urge the Commission to adopt cost-of-living adjustments to preserve judicial salaries
against future erosion. For decades, judicial compensation in New York has followed a familiar cycli-
cal pattern. After years of frozen pay, judges typically received a catch-up adjustment, restoring the
value of salaries in part, but eschewing retroactive payment to compensate for the significant eco-
nomic losses during the period of salary stagnation. Subject to the exigencies of politics, the adjusted
salary thereafter would remain fixed for another lengthy period, without cost-of-living adjustment
or other increase, until the cycle began anew.

This Commission has the power to break this pattern and establish a system in which judicial
salaries, once set, are regularly adjusted to maintain their value. Implementation of an annual cost-
of-living adjustment, to take effect in April 2013, April 2014 and April 2015 (based on the average CPI-
U for the preceding two calendar years) would yield numerous benefits: it would eliminate the
conundrum of major catch-up adjustments, give judges a long-absent measure of salary predictabil-
ity, and permit rational budget planning by court administrators. While not a cure for past judicial
salary inequities, we believe that provision of a cost-of-living adjustment is the simplest means of
ensuring that those inequities do not reoccur.
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V. CONCLUSION

FTER SO MANY YEARS OF DECLINING REAL SALARIES for New York judges, we respectfully submit that this

Commission should fulfill its mandate in the manner urged by virtually all observers across gov-
ernment, the bar, academia, the business and civic sectors, the government reform community and
the press: New York judges must receive an immediate pay increase to restore the lost purchasing
power of their salaries, with future cost-of-living adjustment so that these reforms do not lose
ground to inflation. Fairness, rationality and the Judiciary’s institutional integrity as an independent
constitutional branch of government require nothing less.
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Summary of Qualifications, Terms of Office and Jurisdiction
of New York'’s State-Paid Trial Court Judges and Justices



Qualifications, Terms and Jurisdiction of New York’s State-paid
Trial Court Judges and Justices

Supreme Court
Qualifications for Office: Must be a member of the New York bar for at least ten years.
Selection and Term: Elected Judicial District-wide for 14 year terms.

Jurisdiction: General original jurisdiction in law and equity.

Court of Claims
Qualifications for Office: Must be a member of the New York bar for at least ten years.

Selection and Term: Appointed by the Governor, with the advice and consent of the
State Senate, for nine-year terms.

Jurisdiction: Jurisdiction to hear and determine claims against the State or by the State
against the claimant or between conflicting claimants as the Legislature may provide.

Note: A majority of the State’s Court of Claims Judges do not actually sit in the Court of

Claims. Instead, they are temporarily assigned as Acting Supreme Court Justices, in
which role they preside over cases in Supreme Court.

County Court
Qualifications for Office: Must be a member of the New York bar for at least five years.

Selection and Term: Elected county-wide in counties outside New York City for ten-year
terms.

Jurisdiction: Jurisdiction over civil actions involving claims not exceeding $25,000 and
over all crimes and other violations of law. Also, jurisdiction over landlord-tenant
proceedings.

Note: There are no County Courts in New York City. In most counties outside the City,
the County Court is the primary criminal court, presiding over felonies. This is in

contrast with practice in New York City, which has no County Court and in which
Supreme Court hears all felony cases.

Family Court

Qualifications for Office: Must be a member of the New York bar for at least ten years.



Selection and Term: Elected county-wide in counties outside New York City for ten-year
terms; appointed by the New York City Mayor city-wide in the City for ten-year terms.

Jurisdiction: Jurisdiction over an array of proceedings regarding juveniles, custody of
children, adoption, support of dependents, paternity, and domestic violence proceedings;
and over certain proceedings upon a Supreme Court referral, including habeas corpus

proceedings re: child custody, and applications to fix or modify support/custody, or to
enforce judgments and orders of support/custody.

Surrogate’s Court
Qualifications for Office: Must be a member of the New York bar for at least ten years.

Selection and Term: Elected county-wide in counties outside New York City for ten-year
terms; elected county-wide in counties in New York City for 14-year terms.

Jurisdiction: Jurisdiction over all actions and proceedings relating to the affairs of

decedents, probate of wills and administration of estates, guardianship of minors’
property and other proceedings as provided by law.

New York City Civil Court
Qualifications for Office: Must be a member of the New York bar for at least ten years.

Selection and Term: Elected from districts in New York City fixed by statute for ten-
year terms.

Jurisdiction: Jurisdiction over civil actions involving claims not exceeding $25,000.
Also, jurisdiction over landlord-tenant proceedings.

Note: As with the State’s Court of Claims Judges, many Civil Court Judges do not
actually sit in the Court in which they were chosen to serve. Instead, they are temporarily

assigned as Acting Supreme Court Justices, in which role they preside over cases in
Supreme Court.

New York City Civil Court (Housing Part Judges)
Qualifications for Office: Must be a member of the New York bar for at least five years.

Selection and Term: Appointed by the Chief Administrative Judge from a list of persons
selected as qualified by the Advisory Council for the Housing Part for five-year terms.

Jurisdiction: Jurisdiction over landlord-tenant proceedings.



New York City Criminal Court
Qualifications for Office: Must be a member of the New York bar for at least ten years.

Selection and Term: Appointed by the New York City Mayor city-wide in the City for
ten-year terms.

Jurisdiction: Jurisdiction over misdemeanors and other offenses.
Note: As with the State’s Court of Claims Judges and Civil Court Judges, many Criminal
Court Judges do not actually sit in the Court in which they were chosen to serve. Instead,

they are temporarily assigned as Acting Supreme Court Justices, in which role they
preside over cases in Supreme Court.

District Court
Qualifications for Office: Must be a member of the New York bar for at least five years.

Selection and Term: Elected district-wide in districts established by the Legislature for
six-year terms.

Jurisdiction: Jurisdiction over civil actions involving claims not exceeding $15,000.
Also, jurisdiction over misdemeanors and other offenses.

City Courts Outside New York City
Qualifications for Office: Must be a member of the New York bar for at least five years.

Selection and Term: Elected or appointed (by mayor or council) city-wide for ten-year
terms (six-year terms, if part-time).

Jurisdiction: Jurisdiction over civil actions involving claims not exceeding $15,000.
Also, jurisdiction over misdemeanors and other offenses.

Note: City Court judges may either be full-time or part-time. Of the 170 such judges,
118 are full-time and 52 are part-time. There are 61 City Courts across the State and the
52 part-time judges serve in the Courts established for the smallest of these cities.
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Chart of Judicial Salaries by Court, Effective April 1, 2014



Court April 1, April 1, April 1,
2012 2013 2014

Court of Appeals

Chief Judge: $182,600 $190,600 $198,600

Associate Judge: $177,000 $184,800 $192,500
Appellate Division '

Presiding Justice: $172,800 $180,400 $187,900

Associate Justice: $168,600 $176,000 $183,300
Appellate Term

Presiding Justice: $167,100 $174,400 | $181,700

Associate Justice; $163,600 $170,700 $177,900
Administrative Judges

Dep. CAJ (NYC): $168,600 | $176,000 $183,300

Dep. CAJ (outside NYC): $168,600 $176,000 | $183,300

AJ (in NYC; Jud. Dist.; county): $165,700 $172,900 $180,200
Supreme Court

Justice: $160,000 $167,000 | $174,000
Court of Claims

Presiding Judge: $168,600 $176,000 $183,300

Judge: $160,000 $167,000 | $174,000
County Court

Eaming $136,700 on 3/31/12: $160,000 $167,000 | $174,000

Earning $131,400 on 3/31/12: $153,800 $160,600 | $167,300

Earning $127,000 on 3/31/12: $148,700 $155,200 $161,700

Earning $125,600 on 3/31/12: $147,100 $153,500 | $159,900

Earning $122,700 on 3/31/12: $143,700 $149,900 | $156,200

Earning $121,200 on 3/31/12: $141,900 $148,100 | $154,300

Earning $119,800 on 3/31/12: $140,300 $146,400 $152,500
Family Court

Earning $136,700 on 3/31/12: $160,000 $167,000 $174,000

Earning $127,000 on 3/31/12: $148,700 $155,200 | $161,700

Earning $125,600 on 3/31/12: $147,100 $153,500 | $159,900

Earning $119,800 on 3/31/12: $140,300 $146,400 | $152,500
Surrogate’s Court ' ’

Eaming $136,700 on 3/31/12; $160,000 $167,000 $174,000

Earning $135,800 on 3/31/12: $159,000 $166,000 $172,900

Earning $129,900 on 3/31/12: $152,100 $158,700 $165,400

Earning $125,600 on 3/31/12: $147,100 $153,500 | $159,900

Earning $121,200 on 3/31/12: 3141,900 | $148,100 | $154,300

Eaming $119,800 on 3/31/12: $140,300 $146,400 $152,500
Civil Court of NYC and Criminal Court
of NYC

Judge of the Civil Court: $147,100 | $153,500 $159,900

Housing Judge of the Civil Court: $135,100 | $141,000 | $146,900

Judge of the Criminal Court: $147,100 $153,500 $159,900




District Court

Pres., Bd. Of Judges (Nassau): $148,600 $155,100 $161,600
Judge (Nassau): $143,700 $149,900 $156,200
Pres., Bd. Of Judges (Suffolk): $148,600 $155,100 $161,600
Judge (Suffolk): $143,700 $149,900 $156,200
City Courts outside NYC
Eaming $119,500 on 3/31/12: $139,900 $146,000 $152,200
Eamning $118,300 on 3/31/12: $138,500 $144,600 $150,600
Eaming $116,800 on 3/31/12: $136,800 $142,700 $148,700
Earning $115,100 on 3/31/12: $134,800 $140,700 $146,600
Eaming $113,900 on 3/31/12: $133,400 $139,200 $145,000
Earning $108,800 on 3/31/12: $127,400 $133,000 $138,500
Earning $81,600 on 3/31/12: $95,600 $99,700 $103,900
Earning $54,400 on 3/31/12: $63,700 $66,500 $69,300
Eamning $27,200 on 3/31/12; $31,900 $33,300 $34,700
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Beer v. United States, 696 F.3d 1174 (Fed. Cir. 2010).
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US.A., Inc. v. Standard Register Co., 229
F.3d 1091 (Fed.Cir.2000), for the proposi-
tion that the spread from 85% to 90% is
too great to be an equivalent. Pozen ap-
preciates the force of those cases, but ar-
gues they are inapplicable here because
the District Court did not answer the nu-
meric equivalence question but instead
turned the infringement decision on a
flawed layer equivalence notion.

In my view, the District Court erred by
not asking itself if under claim 2 a layer,
viewed from the outside or from the inside,
can be equivalent if is numerically none-
quivalent. It cannot. The majority states
that “a reasonable person could determine
that a tablet layer with 85% of the agent is
within the scope of the doctrine of equiva-
lents.” Respectfully, I disagree.

w
O 5 KEY NUMBER SYSTEM
T

Peter H. BEER, Terry J. Hatter, Jr.,
Richard A. Paez, Laurence H. Silber-
man, A. Wallace Tashima and U.W.
Clemon, Plaintiffs—Appellants,

V.

UNITED STATES, Defendant-Appellee.
No. 2010-5012.

United States Court of Appeals,
Federal Circuit.

Oct. 5, 2012.

Background: Federal judges filed suit
against United States, seeking backpay
and declaratory relief from legislation that
blocked five years of cost-of-living adjust-
ments (COLASs), established by Ethics Re-
form Act (ERA), as allegedly unconstitu-
tional deprivation of judicial compensation
in violation of Compensation Clause. The

696 FEDERAL REPORTER, 3d SERIES

United States Court of Federal Claims,
Robert H. Hodges, Senior Judge, dis-
missed the complaint. On appeal, United
States Court of Appeals for the Federal
Circuit, 361 Fed.Appx. 150, summarily af-
firmed the judgment. Thereafter, the Unit-
ed States Supreme Court, — U.S. ——,
131 S.Ct. 2865, 180 L.Ed.2d 909, granted a
subsequent petition for certiorari, vacated
the judgment, remanded the case. Upon
remand, the Court of Appeals, 671 F.3d
1299, unanimously concluded that judges
were not precluded from bringing their
Compensation Clause claims.

Holdings: After granting judges’ petition
for rehearing en banc, 468 Fed.Appx. 995,
the Court of Appeals, Rader, Chief Judge,
held that:

(1) legislation that blocked five years of
COLAs for judges constituted an un-
constitutional deprivation of judicial
compensation in violation of Compen-
sation Clause; overruling Williams v.
United States, 240 F.3d 1019, and

(2) a 2001 amendment to part of an appro-
priations act passed in 1981, which
barred judges from receiving addition-
al compensation except as Congress
specifically authorized in legislation
postdating appropriations bill, did not
override the provisions of 1989 ERA
promising judges COLAs.

Overruled-in-part, vacated-in-part, and re-

manded.

Dyk, Circuit Judge, filed dissenting opin-

ion in which Bryson, Circuit Judge, joined.

O’Malley, Circuit Judge, filed concurring

opinion in which Mayer and Linn, Circuit

Judges, joined.

Wallach, Circuit Judge, filed concurring

opinion.

1. Federal Courts €763.1
Court of Appeals reviews Court of
Federal Claims’ dismissal of complaint
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Cite as 696 F.3d 1174 (Fed. Cir. 2012)

without deference. 28 U.S.C.A.

§ 1295(a)(3).

2. Judges =42, 49(1)

Judges should disqualify themselves
when their impartiality might reasonably
be questioned or when they have a poten-

tial financial stake in the outcome of a
decision. 28 U.S.C.A. § 455(a).

3. Judges &=39

Under rule of necessity, Court of Ap-
peals would rule on federal judges’ appeal
from dismissal of their suit against United
States, seeking backpay and declaratory
relief from legislation that blocked five
years of cost-of-living adjustments (CO-
LAs), established by Ethics Reform Act
(ERA), as allegedly unconstitutional depri-
vation of judicial compensation in violation
of Compensation Clause. U.S.C.A. Const.
Art. 3, § 1 et seq.; 5 U.S.C.A. § 5303(b).

4. Judges &=22(7)

Cost-of-living adjustments (COLAs)
established by Ethics Reform Act (ERA)
triggered Article III  Compensation
Clause’s basic expectations and protec-
tions, thereby preventing Congress from
abrogating ERA’s precise and definite
commitment to automatic yearly cost of
living adjustments for sitting members of
the judiciary; thus, legislation that blocked
five years of COLAs for Article IIT judges
constituted an unconstitutional deprivation
of judicial compensation in violation of
Compensation Clause; overruling Williams
v. United States, 240 F.3d 1019. U.S.C.A.
Const. Art. 3, § 1 et seq.; 5 US.C.A.
§ 5303(b).

5. Judges &=22(7)

Dual purpose of the Compensation
Clause of Article III protects not only
judicial compensation that has already tak-
en effect but also reasonable expectations

of maintenance of that compensation level.
U.S.C.A. Const. Art. 3, § 1 et seq.

6. Judges &=22(7)

A 2001 amendment to part of an ap-
propriations act passed in 1981, which
barred judges from receiving additional
compensation except as Congress specifi-
cally authorized in legislation postdating
appropriations bill, did not override the
provisions of 1989 Ethics Reform Act
(ERA) promising judges cost-of-living ad-
justments (COLASs); appropriations act ex-
pired by its terms in 1982, and the later-
enacted 1989 ERA “specifically author-
ized” 2007 and 2010 COLAs which oc-
curred under its precise terms, and thus
controlled over 1981 act. 5 U.S.C.A.
§ 5301.

7. Federal Courts 1107

Statute of limitations did not bar fed-
eral judges’ claims to recover cost-of-living
adjustments (COLAs) established by Eth-
ics Reform Act (ERA), but diminished by
Congress in 1995, 1996, 1997, and 1999,
and withheld in 2007 and 2010 based on an
erroneous statutory interpretation; claims
were “continuing claims” to monetary
damages for the diminished amounts they
would have been paid if Congress had not
withheld the salary adjustments mandated
by the Act. 28 U.S.C.A. § 2501.

Christopher Landau, Kirkland & Ellis,
LLP, of Washington, DC, argued for plain-
tiffs-appellants. With him on the brief
were John C. O’Quinn and K. Winn Allen.

Brian M. Simkin, Assistant Director,
Commercial Litigation Branch, Civil Divi-
sion, United States Department of Justice,
of Washington, DC, argued for defendant-
appellee. With him on the brief were
Stuart F. Delery, Acting Assistant Attor-
ney General, Jeanne E. Davidson, Di-
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rector, and Michael S. Macko, Trial Attor-
ney.

Jeffrey A. Lamken, MoloLamken LLP,
of Washington, DC, for amicus curiae, The
Federal Judges Association. With him on
the brief were Martin V. Totaro and Lucas
M. Walker.

Aaron M. Panner, Kellogg, Huber, Han-
sen, Todd, Evans & Figel, P.L.L.C., of
Washington, DC, for amicus curiae, Inter-
national Municipal Lawyers Association.

William P. Atkins, Pillsbury Winthrop
Shaw Pittman, LLP, of McLean, VA, for
amicus curiae, Bar Association of the Dis-
trict of Columbia. Of counsel was Erin M.

Dunston, Buchanan Ingersoll & Rooney
P.C., of Alexandria, VA.

Lawrence D. Rosenberg, Jones Day, of
Washington, DC, for amicus curiae, Ameri-
can Bar Association.

Carter G. Phillips, Sidley Austin, LLP,
of Washington, DC, for amicus -curiae,
Federal Circuit Bar Association. With
him on the brief was Rebecca K. Wood.

Lawrence M. Friedman, Barnes, Rich-
ardson & Colburn, Of Chicago, Illinois, for
amicus curiae, Customs and International
Trade Bar Association.

Before RADER, Chief Judge,
NEWMAN, MAYER !, LOURIE,
BRYSON, LINN, DYK, PROST, MOORE,
O'MALLEY, REYNA, and WALLACH,
Circuit Judges.

Opinion for the court filed by Chief
Judge RADER, in which Circuit Judges
NEWMAN, MAYER, LOURIE, LINN,
PROST, MOORE, OMALLEY, REYNA
and WALLACH join.

Dissenting opinion filed by Circuit
Judge DYK, in which Circuit Judge
BRYSON joins.

1. Judge Mayer participated in the decision on
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Concurring opinion filed by Circuit
Judge O'MALLEY, in which Circuit
Judges MAYER and LINN join.

Concurring opinion filed by Circuit
Judge WALLACH.

RADER, Chief Judge.

The Constitution erects our government
on three foundational corner stones—one
of which is an independent judiciary. The
foundation of that judicial independence is,
in turn, a constitutional protection for judi-
cial compensation. The framers of the
Constitution protected judicial compensa-
tion from political processes because “a
power over a man’s subsistence amounts to
a power over his will.” The Federalist No.
79, p. 472 (Alexander Hamilton) (Clinton
Rossiter ed., 1961). Thus, the Constitution
provides that “Compensation” for federal
judges “shall not be diminished during
their Continuance in Office.” U.S. Const.
art. I, § 1 (“Compensation Clause”).

This case presents this court with two
issues involving judicial independence and
constitutional compensation protections—
one old and one new. First, the old ques-
tion: does the Compensation Clause of
Article IIT of the Constitution prohibit
Congress from withholding the cost of liv-
ing adjustments for Article IIT judges pro-
vided for in the Ethics Reform Act of 1989
(“1989 Act”)? To answer this question,
this court revisits the Supreme Court’s
decision in Unaited States v. Will, 449 U.S.
200, 101 S.Ct. 471, 66 L.Ed.2d 392 (1980).
Over a decade ago in Williams v. United
States, 240 F.3d 1019 (Fed.Cir.2001) (filed
with dissenting opinion by Plager, J.), a
divided panel of this court found that Will
applied to the 1989 Act and concluded that
Congress could withdraw the promised
1989 cost of living adjustments. This
court en banc now overrules Williams and

panel rehearing.
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instead determines that the 1989 Act trig-
gered the Compensation Clause’s basic ex-
pectations and protections. In the unique
context of the 1989 Act, the Constitution
prevents Congress from abrogating that
statute’s precise and definite commitment
to automatic yearly cost of living adjust-
ments for sitting members of the judiciary.

The new issue involves pure statutory
interpretation, namely, whether the 2001
amendment to Section 140 of Pub. L. No.
97-92 overrides the provisions of the 1989
Act. This court concludes the 1989 Act was
enacted after Section 140, and as such, the
1989 Act’s automatic cost of living adjust-
ments control.

L

The 1989 Act overhauled compensation
and ethics rules for all three branches of
government. With respect to the judicia-
ry, it contained two reciprocal provisions.
On the one hand, the 1989 Act limited a
federal judge’s ability to earn outside in-
come and restricted the receipt of honora-
ria. On the other hand, the 1989 Act
provided for self-executing and non-discre-
tionary cost of living adjustments
(“COLA”) to protect and maintain a
judge’s real salary.

The 1989 Act provides that whenever a
COLA for General Schedule federal em-
ployees takes effect under 5 U.S.C. § 5303,
the salary of judges “shall be adjusted”
based on “the most recent percentage
change in the [Employment Cost Index]

. as determined under section 704(a)(1)
of the Ethics Reform Act of 1989.” Pub.
L. No. 101-194, § 704(a)(2)(A), 103 Stat.
1716, 1769 (Nov. 30, 1989). The Employ-
ment Cost Index (“ECI”) is an index of
wages and salaries for private industry
workers published quarterly by the Bu-
reau of Labor Statistics. Section 704(a)(1)
of the 1989 Act calculates COLAs by first
determining the percent change in the

ECI over the previous year. Id. at
§ 704(a)(1)(B). Next, the statutory formu-
la reduces the ECI percentage change by
“one-half of 1 percent ... rounded to the
nearest one-tenth of 1 percent.” Id. How-
ever, no percentage change determined
under Section 704(a)(1) shall be “less than
zero” or “greater than 5 percent.” Id.

While the 1989 Act states that judicial
salary maintenance would only occur in
concert with COLAs for General Schedule
federal employees under 5 U.S.C. § 5303,
these General Schedule COLAs are auto-
matie, i.e., they do not require any further
congressional action. See 5 U.S.C.
§ 5303(a). The only limitation on General
Schedule COLAs is a presidential declara-
tion of a “national emergency or serious
economic conditions affecting the general
welfare” making pay adjustments “inap-
propriate.” 5 U.S.C. § 5303(b).

Notwithstanding the precise, automatic
formula in the 1989 Act, the Legislative
branch withheld from the Judicial branch
those promised salary adjustments in fiscal
years 1995, 1996, 1997, and 1999. During
these years, General Schedule federal em-
ployees received the adjustments under
Section 5303(a), but Congress blocked the
adjustments for federal judges. See Pub.
L. No. 103-329, § 630(a)(2), 108 Stat. 2382,
2424 (Sept. 30, 1994) (FY 1995); Pub. L.
No. 104-52, § 633, 109 Stat. 468, 507 (Nov.
19, 1995) (FY 1996); Pub. L. No. 104-208,
§ 637, 110 Stat. 3009, 3009-364 (Sept. 30,
1996) (FY 1997); Pub. L. No. 105-277,
§ 621, 112 Stat. 2681, 2681-518 (Oct. 21,
1998) (FY 1999).

In response to these missed adjust-
ments, several federal judges filed a class
action alleging these acts diminished their
compensation in violation of Article III.
After certifying a class of all federal
judges serving at the time (including ap-
pellants) and without providing notice or
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opt-out rights, the district court held that
Congress violated the Compensation
Clause by blocking the salary adjustments.
See Beer v. United States, 671 F.3d 1299,
1308-09 (Fed.Cir.2012); Williams v. Unit-
ed States, 48 F.Supp.2d 52 (D.D.C.1999).

On appeal, this court reversed the dis-
trict court’s judgment. See Williams, 240
F.3d at 1019. This court opined that the
Supreme Court’s decision in Will foreclos-
ed the judges’ claim as a matter of law.
Id. at 1033, 1035, 1040. According to this
court, Will ruled that promised future sal-
ary adjustments do not qualify as “Com-
pensation” protected under the Constitu-
tion until they are “due and payable.” Id.
at 1032 (quoting Will, 449 U.S. at 228, 101
S.Ct. 471). Thus, Congress enjoyed full
discretion to revoke any future judicial
COLAs previously established by law, no
matter how precise or definite, as long as
the adjustments had not yet taken effect.
Id. at 1039. This court declined to hear
the case en banc over the dissent of three
judges. See 264 F.3d 1089, 1090-93 (Fed.
Cir.2001) (Mayer, C.J., joined by Newman
and Rader, JJ.); id. at 1093-94 (Newman,
J., joined by Mayer, C.J. and Rader, J.).
The Supreme Court denied certiorari over
the dissent of three Justices. See 535 U.S.
911, 122 S.Ct. 1221, 152 L.Ed.2d 153 (2002)
(Breyer, J., joined by Scalia and Kennedy,
JJ., dissenting from denial of certiorari).

Following this court’s decision in
Williams, Congress amended a 1981 ap-
propriations rider commonly known as
Section 140. Section 140 originally read:

Notwithstanding any other provision of

law or of this joint resolution, none of

the funds appropriated by this joint res-
olution or by any other Act shall be
obligated or expended to increase, after
the date of enactment of this joint reso-
lution, any salary of any Federal judge
or Justice of the Supreme Court, except
as may be specifically authorized by Act
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of Congress hereafter enacted: Provid-
ed, That nothing in this limitation shall
be construed to reduce any salary which
may be in effect at the time of enact-
ment of this joint resolution nor shall
this limitation be construed in any man-
ner to reduce the salary of any Federal
judge or of any Justice of the Supreme
Court.

Pub. L. No. 97-92, § 140, 95 Stat. 1183,
1200 (1981) (codified at 28 U.S.C. § 461
note) (emphasis added). While Section
140 originally expired in 1982, see
Williams, 240 F.3d at 1026-27, it was re-
vived by a 2001 amendment that added:
“This section shall apply to fiscal year 1981
and each fiscal year thereafter.” Pub. L.
No. 107-77, § 625, 115 Stat. 748, 803 (Nov.
28, 2001).

Following the Section 140 amendment,
Congress enacted legislation specifically
allowing federal judges to receive the sala-
ry adjustments mandated by the 1989 Act
in fiscal years 2002, 2003, 2004, 2005, 2006,
2008, and 2009. See Barbara L. Schwem-
le, Congressional Research Service, Legis-
lative, Executive, and Judicial Officials:
Process for Adjusting Pay and Current
Salaries 2—4 (Feb. 9, 2011). For fiscal
years 2007 and 2010, all General Schedule
and Executive level federal employees re-
ceived COLAs under 5 U.S.C. § 5303(a),
but federal judges received no adjust-
ments. Congress did not affirmatively au-
thorize judicial COLAs in those years and
took the position that, because of the re-
quirements of Section 140, judicial COLAs
could not be funded.”

The current case results from the combi-
nation of the blocking legislation of the
1990s and the amendment to Section 140.
Appellants are six current and former Ar-
ticle I judges, all of whom entered into
federal judicial service before 2001. In
January 2009, they filed a complaint in the
United States Court of Federal Claims
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claiming that Congress violated the Com-
pensation Clause by withholding the salary
adjustments established by the 1989 Act.
They claimed a deficit resulted not only
from the withholding of COLAs in 2007
and 2010, but also the calculation of adjust-
ments due in other years by reference to
base compensation that did not include the
amounts withheld in 1995, 1996, 1997, and
1999. For relief, they sought back pay for
the additional amounts they allegedly
should have received during the period
covered by the applicable six-year statute
of limitations.

The Court of Federal Claims dismissed
the complaint based on the Williams prec-
edent. On appeal, this court summarily
affirmed the judgment, stating that
“Williams controls the disposition of this
matter.” Beer v. United States, 361 Fed.
Appx. 150, 151-52 (Fed.Cir.2010).

The Supreme Court granted the subse-
quent petition for certiorari, vacated the
judgment, remanded the case for “consid-
eration of the question of preclusion,” and
stated that “further proceedings ... are
for the Court of Appeals to determine.”
Beer v. United States, — U.S. ——, 131
S.Ct. 2865, 180 L.Ed.2d 909 (2011). Spe-
cifically, in opposing the petition for certio-
rari, the Government had argued that Ap-
pellants could not litigate anew the issue
resolved in Williams because they had
been absent members of the class action in
Williams.

Upon remand, this court unanimously
concluded that Appellants were not pre-
cluded from bringing their Compensation
Clause claims in the present case. Beer v.
United States, 671 F.3d 1299, 1309 (Fed.
Cir.2012). The district court in Williams
had not provided Appellants with notice of
the class certification. Thus they were not
bound by the result of that earlier litiga-
tion. See id. at 1305-09. This court none-
theless continued to feel constrained by

the ultimate conclusion in Williams and
affirmed the Court of Federal Claims’ dis-
missal of the complaint. Id. at 1309. Sub-
sequently, this court granted Appellants’
petition for rehearing en banc. 468 Fed.
Appx. 995 (Fed.Cir.2012).

II.

[1] This court has jurisdiction over the
Court of Federal Claims’ dismissal of the
Appellants’ complaint under 28 U.S.C.
§ 1295(a)(3). This court reviews the deci-
sion to dismiss the complaint without def-
erence. Hearts Bluff Game Ranch, Inc. v.
United States, 669 F.3d 1326, 1328 (Fed.
Cir.2012); Frazer v. United States, 288
F.3d 1347, 1351 (Fed.Cir.2002).

[2,3] This court en banc now turns its
attention to two preliminary issues before
addressing the merits of the appeal.
First, judicial review of laws affecting judi-
cial compensation is not done lightly as
these cases implicate a conflict of interest.
Will, 449 U.S. at 211-17, 101 S.Ct. 471.
After all, judges should disqualify them-
selves when their impartiality might rea-
sonably be questioned or when they have a
potential financial stake in the outcome of
a decision. See 28 U.S.C. § 455(a). In
Will, the Supreme Court applied the time-
honored “Rule of Necessity” because if
every potentially conflicted judge were dis-
qualified, then plaintiffs would be left with-
out a tribunal to address their claims. See
Will, 449 U.S. at 213-17, 101 S.Ct. 471.
The Rule of Necessity states that “al-
though a judge had better not, if it can be
avoided, take part in the decision of a case
in which he has any personal interest, yet
he not only may but must do so if the case
cannot be heard otherwise.” Id. at 213,
101 S.Ct. 471 (quoting F. Pollack, A First
Book of Jurisprudence 270 (6th ed. 1929))
(emphasis added). This court relies on the
Supreme Court’s complete analysis of the
Rule of Necessity and concludes that this
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en banc court may, indeed must, hear the
case. See id. at 211-18, 101 S.Ct. 471.

On the other preliminary procedural
question, this court deliberately limits the
questions under review. To be specific,
this court en banc does not overrule the
Williams panel’s analysis of Section 140.
See 240 F.3d at 1026-27. Furthermore, it
does not overrule the Beer panel’s analysis
of preclusion. See 671 F.3d 1299. This
court adopts the prior panel’s analysis of
the preclusion issue in toto. Now the
court en banc proceeds to the old and new
questions previously set forth.

II1.

At the outset, this court must honor and
address the Supreme Court’s decision in
Will. As the Williams panel correctly not-
ed, if Will resolves the validity of Con-
gress’ decision to block the COLAs prom-
ised in the 1989 Act, then any remedy for
salary diminution in this case lies not in
this court but in the Supreme Court. See
Williams, 240 F.3d at 1035. However, if
Will is inapplicable to the statutory
scheme at play in this case, then this court
has an obligation to resolve the issue.

United States v. Will, supra, tested the
validity of congressional blocking acts pre-
venting COLAs provided for under the
1975 Adjustment Act (“1975 Act”). The
1975 Act purported to protect judicial sala-
ries with adjustments calculated under an
opaque and indefinite process. Section
5305, as in effect in 1975, directed the
President to “carry out the policy stated in
section 5301” when giving COLAs to Gen-
eral Schedule federal employees. 5 U.S.C.
§ 5305(a) (1976). Section 5301 in turn ar-
ticulated a four-fold policy for setting fed-
eral pay: (1) equal pay for equal work; (2)
pay distinction based on work and per-
formance distinctions; (3) comparable pay
with private sector jobs for comparable
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work; and (4) interrelated statutory pay
levels. 5 U.S.C. § 5301(a) (1976).

In furtherance of this policy, the Presi-
dent appointed an agent to prepare an
annual report on federal salaries. 5
U.S.C. § 5305(a)(1) (1976). This annual
report relied on statistics from the Bureau
of Labor Statistics on private sector pay,
views of the “Federal Employees Pay
Council” about the comparability of private
and public sector pay systems, and the
views of employee organizations not repre-
sented in the Council. 5 TU.S.C.
§ 5305(a)(1) (1976). This report did not
and could not mandate the award of CO-
LAs.

The President also received a report
from “The Advisory Committee on Federal
Pay.” 5 U.S.C. § 5305(a)(2) (1976). This
committee reviewed the report issued by
the President’s agent under section
5305(a)(1) and considered further views
and recommendations provided by “em-
ployee organizations, the President’s
agent, other officials of the Government of
the United States, and such experts as it
may consult.” 5 U.S.C. § 5306(a)-(b)
(1976).

Based on these reports, the President
could provide COLAs to General Schedule
federal employees. 5 U.S.C. § 5305(a)(2).
If the President decided to recommend an
adjustment, he would transmit to Congress
the overall adjustment percentage. 5
U.S.C. § 5305(a)(3). Any judicial COLAs
were pegged to the “overall percentage” in
the President’s report to Congress under
section 5305. 28 U.S.C. § 461 (1976).

Despite the 1975 Act, Congress allowed
several COLAs for General Schedule fed-
eral employees but denied the increases to
judges and other senior officials. The Su-
preme Court discussed the details of the
legislation that blocked these increases.
See Will, 449 U.S. at 205-09, 101 S.Ct. 471.
In 1978, a group of federal judges filed suit
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alleging this blocking legislation was an
unconstitutional diminution in salary con-
trary to Article ITI. Once the case made its
way to the Supreme Court, the Court con-
sidered “when, if ever, ... the Compensa-
tion Clause prohibit[s] the Congress from
repealing salary increases that otherwise
take effect automatically pursuant to a for-
mula previously enacted.” Id. at 221, 101
S.Ct. 471. The Court concluded that Con-
gress could block COLAs due to judges so
long as the blocking legislation took effect
in the fiscal year prior to the year in which
the increase would have become payable.
Id. at 228-29, 101 S.Ct. 471. According to
the Court, “a salary increase ‘vests’ ...
only when it takes effect as part of the
compensation due and payable to Article
IIT judges.” Id. at 229, 101 S.Ct. 471.

[41 The 1989 Act, informed by the fail-
ures of the 1975 Act’s procedure, adopted
a different purpose, used a different struc-
ture, and created different expectations
than the 1975 Act. The 1975 Act “involved
a set of interlocking statutes which, in

respect to future cost-of-living adjust-
ments, were neither definite nor precise.”
Williams, 535 U.S. at 917, 122 S.Ct. 1221
(Breyer, J., joined by Scalia and Kennedy,
JJ., dissenting from denial of certiorari).
Instead of being tied to the percent change
in a known, published metric of inflation
such as the Employment Cost Index, the
adjustments under the 1975 Act depended
on the discretionary decisions of the Presi-
dent’s agent and the Advisory Committee
on Federal Pay. Furthermore, the Presi-
dent was not obligated to award adjust-
ments to General Schedule employees on a
specific timeline or even pursuant to the
suggestions from the agent and the com-
mittee. Rather, he only did so if it fur-
thered the policies underpinning federal
pay articulated in 5 U.S.C. § 5301. Thus,
the method for calculating COLAs under
the 1975 Act was “imprecise as to amount
and uncertain as to effect.” Id.

By contrast, the 1989 Act promised a
mechanical implementation of COLAs for
judges under the following equation:

Adjustment Year N = (

See Pub. L. No. 101-194, § 704(a)(1)(B),
103 Stat. 1716, 1769 (Nov. 30, 1989). The
Act contained only two limits: a presiden-
tial prohibition (due to national emergency
or extreme economic circumstances) and a
ceiling (of no more than five percent). Id.

In essence, the statutes reviewed in Will
required judicial divination to predict a
COLA and prevented the creation of firm
expectations that judges would in fact re-
ceive any inflation-compensating adjust-
ment. In that context, as the Supreme
Court noted, no adjustment vested until
formally enacted and received. However,
the statutes reviewed in Williams and in
this case provide COLAs according to a

(ECIYearN_)—(ECIYear N _,) o (100) x(0.995)
ECIYear N _,

mechanical, automatic process that creates
expectation and reliance when read in light
of the Compensation Clause. Indeed a
prospective judicial nominee in 1989 might
well have decided to forego a lucrative
legal career, based, in part, on the promise
that the new adjustment scheme would
preserve the real value of judicial compen-
sation.

Aside from their respective differences
in methods for calculating COLAs, the
1989 Act’s overall scope and legislative
history distinguishes it from the statutory
scheme addressed in Will. In fact, the
automaticity of the 1989 Act’s COLAs
takes on heightened significance in light of
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the broader statutory scheme because the
1989 Act also banned judges from earning
outside income and honoraria. See Brown
v. Gardner, 513 U.S. 115, 118, 115 S.Ct.
552, 130 L.Ed.2d 462 (1994) (“The meaning
of statutory language, plain or not, de-
pends on its context.”). In sum, the salary
protections in the 1989 Act are only part of
a comprehensive codification of ethical
rules, Pub. L. No. 101-194 §§ 301-03, fi-
nancial reporting requirements, id. at
§ 202, work rules for senior judges, id. at
§ 705, and—perhaps most important—
prohibitions on outside income and honora-
ria, id. at § 601.

Of the 935 active and senior judges in
1987, four hundred reported earning out-
side income from teaching law, speaking
fees, and other sources. 135 Cong. Rec.
S29,693 (daily ed. Nov. 17, 1989). More
than half reported extra earnings from
$16,624 to $39,500. Id. The Report by
The Bipartisan Task Force on Ethics,
which became the basis for the Ethies
Reform Act of 1989, noted that the re-
peated failure to provide recommended
salary increases for judges and other exec-
utive employees meant increased reliance
on “earning honoraria as a supplement to
their official salaries.” 135 Cong. Rec.
H30,744 (daily ed. Nov. 21, 1989) (Task
Force Report). During consideration of
the 1989 Act, Congress acknowledged that
denying access to outside income would
amount to a “pay cut.” 135 Cong. Reec.
S29,662 (daily ed. Nov. 17, 1989) (state-
ment of Sen. Dole that removing outside
income is a “pay cut”); see also 135 Cong.
Rec. H29,488 (daily ed. Nov. 16, 1989)
(statement of Rep. Fazio), H29,492 (daily
ed. Nov. 16, 1989) (statement of Rep.
Ford). In that context, reliance on the
1989 Act’s compensation maintenance for-
mula took on added significance. See 135
Cong. Rec. H29,503 (daily ed. Nov. 16,
1989) (statement of Rep. Wolpe) (“[The]
pay adjustment provision [is] tied directly
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to the elimination of all honoraria or
speaking fees.”). Indeed, the Task Force
Report emphasized that the restrictions
and limitations on outside earned income,
honoraria, and employment made by the
Act are conditional on the enactment of
the increased pay provisions. 135 Cong.
Rec. H30,745 (daily ed. Nov. 21, 1989)
(Task Force Report).

The dependable COLA system became
“a final important part” of the package
designed to remove salaries “from their
current vulnerability for political dema-
goguery.” 135 Cong. Rec. H29,483 (Nov.
16, 1989) (statement of Rep. Fazio); H30,-
753 (Nov. 21, 1989) (Task Force Report).
In sum, the 1989 Act reduced judges’ in-
come by banning outside income but prom-
ised in exchange automatic maintenance of
compensation—a classic legislative quid
pro quo. 135 Cong. Rec. H29,484 (Nov.
16, 1989) (statement of Rep. Martin stating
that the Ethics Reform Act of 1989 is a
comprehensive and interrelated package);
¢f 135 Cong. Rec. H29,499 (Nov. 16,
1989) (statement of Rep. Crane objecting
to the interrelated nature of the package
and advocating separate bills for ethics
and pay).

Thus, the 1989 statutory scheme was a
precise legislative bargain which gave
judges “an employment expectation” at a
certain salary level. Cf. United States v.
Hatter, 532 U.S. 557, 585, 121 S.Ct. 1782,
149 L.Ed.2d 820 (2001) (Scalia, J., concur-
ring in part and dissenting in part) (argu-
ing that the repeal of judges’ exception
from Medicare tax constituted a diminish-
ment in compensation because judges had
an expectation of an exemption from this
tax). Moreover, the 1989 Act COLA pro-
visions were not an increase in judicial
pay. If so, the connection with the vesting
rule for pay increases articulated in Will
might be a closer issue. Rather, the stat-
ute ensured that real judicial salary would
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not be reduced in the face of the elimina-
tion of outside income and the operation of
inflation. See Williams, 535 U.S. at 916,
122 S.Ct. 1221 (Breyer, J., joined by Scalia
and Kennedy, JJ., dissenting from denial
of certiorari).

The vesting rules considered in Will are
not expressly limited to the 1975 Act.
However, the Supreme Court had no occa-
sion to draw a distinction between a dis-
cretionary COLA scheme and a self-exe-
cuting, non-discretionary adjustment for
inflation coupled with a reduction in judi-
cial compensation via elimination of outside
income. For this reason, therefore, this
court must examine further the actual dif-
ferences in the two statutory schemes.

The Supreme Court described the ad-
justments under the 1975 Act as “automat-
ic.” See Will, 449 U.S. at 203, 223-24, 101
S.Ct. 471. An examination of the 1975
Act, however, shows that the adjustments
at issue in Will were automatically opera-
tive only “once the Euxecutive had deter-
mined the amount.” Id. at 203, 101 S.Ct.
471 (emphasis added). The ways that the
Executive determined the amounts under
the 1975 Act and the 1989 Act are very
different. The former was an uncertain,
discretionary process. The latter is pre-
cise and definite.

While the Supreme Court described the
COLAs in Will as “automatic,” the only
aspect that was truly automatic was the
link between judicial and General Schedule
employee salaries.  Whether General
Schedule employees (and judges) would
receive COLAs in any given year or
whether those COLAs would maintain
earning levels was anything but certain
under the 1975 Act. Consequently, the only
line the Supreme Court could draw in Will
was between before and after the COLAs
at issue were funded. The 1989 Act’s
scheme presents a much different land-
scape than the Court confronted in Will.

For these reasons, Will does not foreclose
the relief that the judges seek.

Although this court determines that
Williams incorrectly applied Will and oth-
er aspects of the law, this determination
does not end the inquiry. The court must
now examine whether Congress’ decisions
to deny the promised COLAs actually vio-
lated the Compensation Clause in Article
IIT of the Constitution.

The Compensation Clause has two basic
purposes. First, it promotes judicial inde-
pendence by protecting judges from dimin-
ishment in their salary by the other
branches of Government. The founders of
this nation understood the connections
amongst protections for Life, Liberty, and
the Pursuit of Happiness, protections for
judicial independence, and protections for
judicial compensation. Listed among the
colonists’ grievances with the English
Crown was that the King “ha[d] made
Judges dependent on his Will alone for the
Tenure of their Offices, and the amount
and payment of their salaries.” Decl. of
Independence para. 11 (U.S. 1776). As
explained in The Federalist Papers, “[n]ext
to permanency in office, nothing can con-
tribute more to the independence of the
judges than a fixed provision for their
support.” The Federalist No. 79, p. 472
(Alexander Hamilton) (Clinton Rossiter
ed., 1961).

During the Constitutional Convention in
1787, the inspired draftsmen set out to
protect against abuses such as those enu-
merated in the Declaration of Indepen-
dence. James Madison of Virginia pro-
posed prohibiting both enhancement and
reduction of salary lest judges defer undu-
ly to Congress when that body considered
pay increases. Will, 449 U.S. at 219-20,
101 S.Ct. 471. Madison urged that varia-
tions in the value of money could be
“guarded agst. by taking for a standard
wheat or some other thing of permanent
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value.” Id. at 220, 101 S.Ct. 471 (quoting 2
M. Farrand, The Records of the Federal
Convention of 1787, p. 45 (1911)). The
Convention rejected Madison’s proposal
because any commodity chosen as a stan-
dard for judicial compensation could also
lose value due to inflationary forces, i.e.,
the value of wheat could also fluctuate.
Id. Thus, the Compensation Clause did not
tie judicial salaries to any commodity.
The framers instead acknowledged that
“fluctuations in the value of money, and in
the state of society, rendered a fixed rate
of compensation [for judges] in the Consti-
tution inadmissible.” The Federalist No.
79, supra. The Convention adopted the
clause in its current form while voicing, at
length, concerns to protect judicial com-
pensation against economic fluctuation and
reprisal.

The Compensation Clause, as well as
promoting judicial independence, “ensures
a prospective judge that, in abandoning
private practice—more often than not
more lucrative than the bench—the com-
pensation of the new post will not dimin-
ish.” Will, 449 U.S. at 221, 101 S.Ct. 471.
This expectancy interest attracts able law-
yers to the bench and enhances the quality
of justice. Id. This expectancy interest
does not encompass increases in future
salary but contemplates maintenance of
that real salary level. Williams, 535 U.S.
at 916, 122 S.Ct. 1221 (Breyer, J. joined by
Scalia and Kennedy, JJ., dissenting from
denial of certiorari); The Federalist No.
79, supra, (noting that an Article III judge
is assured “of the ground upon which he
stands” and that he should “never be de-
terred from his duty by the apprehension
of being placed in a less eligible situa-
tion”).

[56] The dual purpose of the Compensa-
tion Clause protects not only judicial com-
pensation that has already taken effect but
also reasonable expectations of mainte-
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nance of that compensation level. See
Williams, 535 U.S. at 916, 122 S.Ct. 1221
(Breyer, J. joined by Scalia and Kennedy,
JJ., dissenting from denial of certiorari).
The 1989 Act promised, in precise and
definite terms, salary maintenance in ex-
change for prohibitions on a judge’s ability
to earn outside income. The 1989 Act set
a clear formula for calculation and imple-
mentation of those maintaining adjust-
ments. Thus, all sitting federal judges are
entitled to expect that their real salary will
not diminish due to inflation or the action
or inaction of the other branches of Gov-
ernment. The judicial officer should enjoy
the freedom to render decisions—some-
times unpopular decisions—without fear
that his or her livelihood will be subject to
political forces or reprisal from other
branches of government.

Prospective judges should likewise enjoy
the same expectation of independence and
protection. A lawyer making a decision to
leave private practice to accept a nomina-
tion to the federal bench should be entitled
to rely on the promise in the Constitution
and the 1989 Act that the real value of
judicial pay will not be diminished. Will,
449 U.S. at 220-21, 101 S.Ct. 471; cf
United States v. Winstar Corp., 518 U.S.
839, 872, 116 S.Ct. 2432, 135 L.Ed.2d 964
(1996) (recognizing that government prom-
ises may give rise to reasonable expecta-
tions).

To be sure, the Compensation Clause
does not require periodic increases in judi-
cial salaries to offset inflation or any other
economic forces. As noted before, the
Constitutional Convention did not tie judi-
cial salaries to a commodity or other stan-
dard of measurement. Will, 449 U.S. at
220, 101 S.Ct. 471. However, when Con-
gress promised protection against dimin-
ishment in real pay in a definite manner
and prohibited judges from earning out-
side income and honoraria to supplement
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their compensation, that Act triggered the
expectation-related protections of the
Compensation Clause for all sitting judges.
A later Congress could not renege on that
commitment without diminishing judicial
compensation. That those compensation
adjustments would happen in the future
does not eliminate the reasonableness of
the expectations created by the protections
in the 1989 Act. Expectancy is, by its very
nature, concerned with future events.

Congress committed to providing sitting
and prospective judges with annual CO-
LAs in exchange for limiting their ability
to seek outside income and to offset the
effects of inflation. This decision fur-
thered the Founders’ intention of protect-
ing judges against future changes in the
economy. Instead of fixing compensation
relative to a commodity subject to infla-
tionary pressure, Congress pegged the ad-
justment to a known measure of change to
the economy as a whole, thus protecting
the real salary of judges from both infla-
tion and from fickle political will. By en-
acting blocking legislation in 1995, 1996,
1997, and 1999, Congress broke this com-
mitment and effected a diminution in judi-
cial compensation.

Congress is not precluded from amend-
ing the 1989 Act. Congress may set up a
scheme promising judges a certain pay
scale or yearly cost of living increases.
However, the Constitution limits those
changes. If a future Congress wishes to
undo those promises, it may, but only pro-
spectively. Any restructuring of compen-
sation maintenance promises cannot affect
currently-sitting Article III judges.

IV.

[6] Turning now to the second ques-
tion, this court determines that the 2001
amendment to Section 140 of Pub. L. 97-
92 has no effect on the compensation due
to judges. Unlike the preceding discus-

sion of the Compensation Clause, this is a
question of statutory interpretation.
Without a statutory basis for withholding
the COLAs, federal judges should have
received the adjustments in 2007 and 2010.
These adjustments are payable to the
judges regardless of constitutional protec-
tions. Congress simply had no statutory
authority to deny them.

As noted above, Section 140 was part of
an appropriations bill passed in 1981. It
barred judges from receiving additional
compensation except as Congress specifi-
cally authorized in legislation postdating
Section 140. See Pub. L. No. 97-92, § 140,
95 Stat. 1183, 1200 (Dec. 15, 1981). The
appropriations act containing Section 140
expired by its terms on September 30,
1982. See Williams, 240 F.3d at 1026.
Thus, the rule that judicial pay adjust-
ments had to be “specifically authorized by
Act of Congress hereafter enacted” ex-
pired in 1982.

Of course, in 2001, Congress amended
Section 140, purporting to apply it “to
fiscal year 1981 and each fiscal year there-
after.” Pub. L. No. 107-77, Title VI,
§ 625, 115 Stat. 748, 803 (2001). Notably,
Congress chose 1981 as the effective date
for this extension of Section 140. As
shown above, Congress did not explicitly
authorize judicial compensation adjust-
ments in 2007 and 2010. If Section 140
applied to bar those 2007 and 2010 adjust-
ments, the absence of that additional Act
of Congress would block—solely on the
basis of this statute—any adjustments in
those years.

Section 140, however, by its own terms,
did not block the 2007 and 2010 adjust-
ments. Section 140 is straightforward: it
bars judicial salary increases unless (1)
“specifically authorized by Act of Con-
gress” and (2) “hereafter enacted.” Pub.
L. No. 97-92, § 140. The 1989 Act’s pre-
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cise and definite promise of COLAs clearly
satisfies the first requirement to avoid a
Section 140 bar. Williams, 240 F.3d at
1027. The 1989 Act “specifically author-
ized” the 2007 and 2010 adjustments which
occurred under its precise terms.

Section 140 was enacted in 1981 and the
1989 Act occurred eight years later. Thus,
the 1989 Act was “hereafter enacted” with-
in Section 140’s meaning. When Congress
amended Section 140 in 2001, it did not
wipe the slate clean and set a new bench-
mark for the “hereafter enacted” require-
ment. The 2001 amendment makes no
reference to its own November 28, 2001,
enactment date. Instead, the amendment
reiterates the 1981 baseline found else-
where in the original Section 140, making
the provision applicable to “‘fiscal year
1981 and each fiscal year thereafter.”
Pub. L. No. 107-77. An amendment refer-
ring only to fiscal year 1981 cannot rede-
fine “hereafter” to refer to an entirely
different date two decades later. Thus,
the “hereafter enacted” requirement re-
mained unchanged setting the “hereafter
enacted” trigger date as 1981. In other
words, Congress amended the existing
Section 140 in 2001, but Section 140 re-
mained a part of the Public Law 97-92
enacted in 1981.

Furthermore, the amendment did not
change Section 140’s enactment date. In-
deed the Government agreed at oral argu-
ment before this court en banc that the
2001 amendment did not change the “here-
after enacted” clause of Section 140. The
2001 amendment merely erased Section
140’s expiration date, making permanent
whatever effect the provision had when
originally enacted. Congress thus ex-
punged this court’s holding in Williams
that Section 140 expired in 1982. The
2001 amendment, however, did not change
Section 140’s substantive scope.
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The 1989 Act’s precise, automatic CO-
LAs satisfy the requirements of Section
140 because it was enacted after Section
140. The Government withheld COLAs
from judges in 2007 and 2010 solely be-
cause the government misinterpreted Sec-
tion 140 as requiring a separate and addi-
tional authorizing enactment to put those
adjustments into effect. By its own terms,
Section 140 did not require that further
authorizing legislation because it permitted
COLAs under the “hereafter enacted”
1989 Act.

V.

In this case, Congress’ acts in 1995,
1996, 1997, and 1999 constitute unconstitu-
tional diminishments of judicial compensa-
tion. Additionally, statutorily promised
cost of living adjustments were withheld in
2007 and 2010 based on an erroneous stat-
utory interpretation. Appellants’ motion
to amend their complaint to include a chal-
lenge to the 2010 withholdings is granted.
See Mills v. Maine, 118 F.3d 37, 53 (1st
Cir.1997) (“[Alppellate courts have authori-
ty to allow amendments to complaints be-
cause ‘[t]here is in the nature of appellate
jurisdiction, nothing which forbids the
granting of amendments.””) (quoting New-
man-Green, Inc. v. Alfonzo-Larrain, 490
U.S. 826, 834, 109 S.Ct. 2218, 104 L.Ed.2d
893 (1989) (alterations omitted)).

[71 The statute of limitations does not
bar these claims because, as established in
Friedman v. United States, 159 Ct.CL 1, 7,
310 F.2d 381 (1962) and Hatter v. United
States, 203 F.3d 795, 799-800 (Fed.Cir.
2000), aff'd in part, rev’d in part on other
grounds, 532 U.S. 557, 121 S.Ct. 1782, 149
L.Ed.2d 820 (2001), the claims are “con-
tinuing claims.” As relief, appellants are
entitled to monetary damages for the di-
minished amounts they would have been
paid if Congress had not withheld the sala-
ry adjustments mandated by the Act. On
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remand, the Court of Federal Claims shall
calculate these damages as the additional
compensation to which appellants were en-
titled since January 13, 2003—the maxi-
mum period for which they can seek relief
under the applicable statute of limitations.
In making this calculation, the Court of
Federal Claims shall incorporate the base
salary increases which should have oc-
curred in prior years had all the adjust-
ments mandated by the 1989 Act had actu-
ally been made. See Hatter, 203 F.3d 795
(applying the “continuing claim” doctrine
to calculating wrongful withholding of judi-
cial pay).

VI

This court has an “obligation of zealous
preservation of the fundamentals of the
nation. The question is not how much
strain the system can tolerate; our obli-
gation is to deter potential inroads at their
inception, for history shows the vulnerabil-
ity of democratic institutions.” Beer v.
United States, 592 F.3d 1326, 1329 (Fed.
Cir.2010) (Newman, J., dissenting from the
denial of petition for hearing en banc).
The judiciary, weakest of the three
branches of government, must protect its
independence and not place its will within
the reach of political whim. The precise
and definite promise of COLAs in the 1989
Act triggered the expectation-related pro-
tections of the Compensation Clause. As
such, Congress could not block these ad-
justments once promised. The Court of
Federal Claims’ dismissal of Appellants’
complaint is hereby reversed, and the case
is remanded for further consideration in
accordance with this opinion.

OVERRULED-IN-PART, VACAT-
ED-IN-PART, AND REMANDED

DYK, Circuit Judge, with whom
BRYSON, Circuit Judge, joins, dissenting.

The majority opinion brings to mind an
exchange between Learned Hand and Jus-

tice Holmes. Judge Hand enjoined Jus-
tice Holmes to “[d]o justice” on the bench,
but the Justice demurred: “That is not my
job. My job is to play the game according
to the rules.” Learned Hand, A Personal
Confession, in The Spirit of Liberty 302,
306-07 (Irving Dilliard ed., 3d ed. 1960).
If the Supreme Court must play by the
rules, that duty must be doubly binding on
subordinate federal courts. Fidelity to
this principle mandates adherence to the
Supreme Court’s opinion in United States
v. Will, 449 U.S. 200, 101 S.Ct. 471, 66
L.Ed.2d 392 (1980).

I

While the majority’s approach has much
to recommend it as a matter of justice to
the nation’s underpaid Article IIT judges,
it has nothing to recommend it in terms of
the rules governing adjudication. “The
criterion of constitutionality is not whether
we believe the law to be for the public
good,” Adkins v. Children’s Hosp., 261
U.S. 525, 570, 43 S.Ct. 394, 67 L.Ed. 785
(1923) (Holmes, J., dissenting), but wheth-
er the law comports with the Supreme
Court’s authoritative construction of the
Constitution. Here, the issue is the scope
of the Supreme Court’s 1980 decision in
Will. Will’s holding is squarely on point.
The Supreme Court’s framing of the issue
was unmistakably clear: “when, if ever,
does the Compensation Clause prohibit the
Congress from repealing salary increases
that otherwise take effect automatically
pursuant to a formula previously enacted?”
449 U.S. at 221, 101 S.Ct. 471. The an-
swer was that a future salary increase
“becomes irreversible under the Compen-
sation Clause” when it “vests,” ud., and
that it “ ‘vests’ for purposes of the Com-
pensation Clause only when it takes effect
as part of the compensation due and pay-
able to Article III judges,” id. at 228-29,
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101 S.Ct. 471. The Court’s opinion in Will
is unambiguous that the Court adopted
what it has characterized as a “categorical”
rule. See, e.g., Plaut v. Spendthrift Farm,
Inc, 514 U.S. 211, 239-40, 115 S.Ct. 1447,
131 L.Ed.2d 328 (1995).

The Court in Will explained that for two
of the years,

the statute was passed before the Ad-

justment Act increases had taken ef-

fect—before they had become a part of
the compensation due Article III judges.

Thus, the departure from the Adjust-

ment Act policy in no sense diminished

the compensation Article III judges
were receiving; it refused only to apply

a previously enacted formula.

A paramount—indeed, an indispens-
able—ingredient of the concept of pow-
ers delegated to coequal branches is that
each branch must recognize and respect
the limits on its own authority and the
boundaries of the authority delegated to
the other branches. To say that the
Congress could not alter a method of
calculating salaries before it was execut-
ed would mean the Judicial Branch
could command Congress to carry out
an announced future intent as to a deci-
sion the Constitution vests exclusively in
the Congress. We therefore conclude
that a salary increase “vests” for pur-
poses of the Compensation Clause only
when it takes effect as part of the com-
pensation due and payable to Article III
judges.

449 U.S. at 228-29, 101 S.Ct. 471 (foot-
notes omitted).

Under Will's bright-line vesting rule,
Congress was free to “abandon” a statuto-
ry formula and revoke a planned cost-of-
living adjustment (“COLA”), as long as the
revoking legislation was enacted into law
before the COLA “took effect,” that is,
became “due and payable” (i.e., before Oc-
tober 1, the first day of the next fiscal
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year). Id. at 227-29, 101 S.Ct. 471. In
Will Years 1 and 4, Congress missed that
deadline, and the Court held that the be-
lated withdrawal of judges’ COLAs violat-
ed the Compensation Clause. Id. at 226,
230, 101 S.Ct. 471. But in Will Years 2
and 3, COLA-blocking statutes signed be-
fore October 1 were upheld, even though
one of those statutes eliminated the prom-
ised COLA just a day before it would have
taken effect. Id. at 229, 101 S.Ct. 471.

Will thus made clear that a future sala-
ry increase only becomes protected by the
Compensation Clause when it becomes
“due and payable”; an increase which is
merely anticipated or expected has not
vested, and is not protected. By declining
to follow Will’s clear vesting rule here, the
majority also rejects the carefully crafted
panel opinion in Williams v. United States,
240 F.3d 1019, 1039 (Fed.Cir.2001), reh’y
denied, 240 F.3d 1366 (Fed.Cir.2001) (en
banc), whose view of Will was supported at
the time by a clear majority of the en banc
court. See Williams, 240 F.3d at 1366
(eight judges concurring in the denial of
rehearing en banc because “we are duty-
bound to enforce [Will’s ] rule. If we have
incorrectly read the Will opinion, the Su-
preme Court will have the opportunity to
correct the error.”).

IT

The majority attempts to redefine the
constitutional test as turning not on “vest-
ing,” but on “reasonable expectations,” a
concept that appears nowhere in the Will
opinion. To justify this shift, the majority
seeks to distinguish Will on its facts,
namely on the dubious ground that the
“automatic” salary adjustment scheme in
Will was different from the “automatic”
salary adjustment scheme in place in
Williams and here. But even if factual
differences were pertinent (which, as we
discuss below, could not support a depar-
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ture from Will’s holding), there is no mate-
rial difference between the statutes in Will
and those in the Williams years (1995,
1996, 1997, and 1999). The Will statutes
and the Williams statutes were not differ-
ent insofar as they tied judicial compensa-
tion to General Schedule (“GS”) compensa-
tion, nor were they materially different as
far as the definiteness of the GS COLA
was concerned. Contrary to the majority’s
suggestion, under both schemes, the
COLA was “required” unless the Presi-
dent altered the COLA in response to
“national emergency” or “economic condi-
tions.” Compare 5 U.S.C. § 5305(c)(1)
(1976) with 5 U.S.C. at § 5303(b)(1) (2006).
As the House Report to the 1990 Act
stated, “[t]he President would have discre-
tion [under the 1990 Comparability Act] to
alter this adjustment.... This discretion
is substantially similar to current law,” i.e.,
the 1975 Act. H.R.Rep. No. 101-906, at 88
(1990).!  And wunder both statutory
schemes, the GS COLA, once established,
would “take effect automatically.” Will,
449 U.S. at 221, 101 S.Ct. 471.2 Thus, the
statutory schemes appear “strikingly simi-
lar” for all practical purposes. Williams,
240 F.3d at 1027.

Nevertheless, the majority asserts that
the expectation of a COLA created by the
Williams statutes was significantly more

1. Plainly Congress saw the references in the
1975 Act to “‘economic conditions”” and in the
1990 Act to “‘serious economic conditions” as
functionally the same, since the President’s
discretion was to remain ‘“‘substantially simi-
lar” under the 1990 Act as before.

2. Judge O’Malley’s concurrence misreads the
dissent in suggesting that we view the COLAs
in Will as “automatic” only because ‘“the stat-
utory scheme had run its course” in the dis-
puted years. Concur. Op. 1193.

3. Will’s statutory scheme

required the President to appoint an ad-
justment agent [who] was to compare sala-

“precise and definite,” Majority Op. 1183,
because under Will’s more complex
scheme, there was greater discretion over
the COLA—an assertion which is accurate
only insofar as the President’s agent and
Advisory Committee had greater discre-
tion in setting the wnitial amount of the
GS COLA. Under each statutory scheme,
the President’s discretion was the same.®

But whatever the discretion, if the test
were “reasonable expectations,” then the
key question would not be how the statuto-
ry scheme initially determined a COLA,
but whether the amount of the COLA had
become “precise and definite” at the time
the blocking statute thwarted the judges’
expectations. In this respect, Will cannot
be distinguished from Williams. For Will
Year 3, no “judicial divination,” Majority
Op. 1181, would have been required: a GS
COLA of 5.5% had already been specified
in the President’s Alternative Plan, 14
Weekly Comp. Pres. Docs. 1480 (Aug. 31,
1978), which was adopted and transmitted
to Congress by the President a month
before the Year 3 blocking statute was
enacted. Will, 449 U.S. at 229, 101 S.Ct.
471. The President had no further discre-
tion to change the amount of the COLA.
As the majority notes, “once the Executive
had determined the amount,” the adjust-
ments in Will were automatically opera-

ries in the civil service with those in the
private sector and then recommend an ad-
justment to an Advisory Committee. Sub-
sequently, the Committee would make its
own recommendation to the President, ac-
cepting, rejecting, or modifying the agent’s
recommendation as the Committee thought
desirable. The President would have to ac-
cept the Committee’s recommendation—
unless he determined that national emer-
gency or special economic conditions war-
ranted its rejection.
Williams v. United States, 535 U.S. 911, 917,
122 S.Ct. 1221, 152 L.Ed.2d 153 (2002)
(Breyer, J., joined by Scalia & Kennedy, JJ.,
dissenting).
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tive. Majority Op. 1183 (quoting Will, 449
U.S. at 203, 101 S.Ct. 471) (internal quota-
tion marks omitted). In the Williams
years, at the time the blocking statutes
were enacted, the prospective amount of
the GS COLA could be calculated based on
the Employment Cost Index figures re-
leased by the Bureau of Labor Statistics,
although the President generally did not
announce a final amount until after the
blocking statutes were enacted.! Thus,
the COLA in Will Year 3 was just as
“precise and definite” as the COLAs in the
Williams years.

Of course, the COLAs remained uncer-
tain in another respect: in both Will and
Williams, the presumptive GS COLA
could still be overridden by Congressional
action, and in fact it was overridden for
one of the Williams years.> Again, there
is no meaningful difference between the
situations in Will and Williams.® To sum-
marize: in both Will Year 3 and in each of
the Williams years, at the time the judges’

4. For all the Williams years, GS salary adjust-
ment tables were promulgated by Executive
Order in the preceding December. Exec. Or-
der 12944, 60 Fed. Reg. 309 (Dec. 28, 1994);
Exec. Order 12984, 61 Fed. Reg. 237 (Dec.
28, 1995); Exec. Order No. 13033, 61 Fed.
Reg. 68987 (Dec. 27, 1996); Exec. Order No.
13106, 63 Fed. Reg. 68151 (Dec. 7, 1998). In
each year, the judges’ COLAs had been
blocked several weeks to months earlier. See
Pub. L. 103-329, Title VI, § 630(a)(2), 108
Stat. 2382, 2424 (1994); Pub. L. 104-52, Title
VI, § 633, 109 Stat. 468, 507 (1995); Pub. L.
104-208, Title VI, § 637, 110 Stat. 3009-364
(1996); Pub. L. 105-277, Title VI, § 621, 112
Stat. 2681-518 (1998). For one of the
Williams years, 1996, the President transmit-
ted an Alternative Plan to Congress setting a
2% GS COLA before the blocking statute was
passed. 31 Weekly Comp. Pres. Docs. 1466,
1466-67 (1995).

5. For 1995, Congress reduced the GS COLA
to 2%. Pub. L. 103-329, Title VI, § 630(a)(1),
108 Stat. 2382, 2424 (1994). The projected
GS COLA had been 2.6%. See Sharon S. Gres-
sle, Cong. Research Serv., Order No.
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COLA was blocked, the amount of the GS
COLA had been established, the President
retained no discretion to change the GS
COLA, and the COLA would have taken
effect automatically, absent Congressional
intervention. The Supreme Court upheld
the blocking statute in Will Year 3. 449
U.S. at 229, 101 S.Ct. 471. Yet the majori-
ty maintains that the blocking statutes in
Williams offend the Constitution. This
distinction is baffling.

Finally, the majority here suggests that
Will is distinguishable because the statutes
here (unlike the statutes in Will ) imposed
limits on the judges’ outside income, with-
out “an increase in judicial pay.” Majority
Op. 1182. But the majority can hardly
make a credible claim that judges’ outside
compensation is protected by the Compen-
sation Clause, and it follows that the re-
duction of outside compensation cannot
create a Compensation Clause issue where
none would otherwise exist.”

RS20278, Judicial Salary-Setting Policy 6
(March 6, 2003).

6. Under the Will scheme, in addition to enact-
ing separate legislation, Congress could have
disapproved the Alternative Plan by a one-
house legislative veto. Will, 449 U.S. at 204,
101 S.Ct. 471. But a legislative veto would
not have zeroed out the GS COLA; it would
have reinstated the amount recommended to
the President, id., which was higher than the
President’s figure in Will Year 3. See 14 Week-
ly Comp. Pres. Docs. 1480 (Aug. 31, 1978). It
is unclear how Congressional action to in-
crease the GS COLA could have made the
judges’ expectations of a COLA in Will Year 3
less “precise and definite.” The legislative
veto was held unconstitutional after Will and
before the Williams years. INS v. Chadha,
462 U.S. 919, 103 S.Ct. 2764, 77 L.Ed.2d 317
(1983).

7. In fact, the 1989 Act did increase judicial
pay by 25%, thus offsetting the limitations on
outside income. Pub. L. 101-194 § 703(a)(3),
103 Stat. 1716, 1768 (1989).
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III

Even if the two statutory schemes were
meaningfully different, and the Williams
scheme created “reasonable judicial expec-
tation[s] of future compensation” that did
not exist in Will, Appellants’ Br. 29-31,
that would be quite beside the point. Nei-
ther counsel for the appellants nor the
majority is able to explain how that differ-
ence authorizes this court to disregard
Will's clear vesting rule. The majority
concedes that “the vesting rules consid-
ered in Will are not expressly limited to
the 1975 Act.” Majority Op. 1183. There
is no basis for concluding that a “reason-
able expectations” test has supplanted the
Will vesting rule as the governing test.
Certainly no decision of the Supreme
Court has shifted the governing principle
from vesting to reasonable expectations.
There is not even a claim that subsequent
decisions of the Court have somehow “un-
dermine[d] the reasoning” of Will. United
States v. Hatter, 532 U.S. 557, 571, 121
S.Ct. 1782, 149 L.Ed.2d 820 (2001) (quot-
ing Will, 449 U.S. at 227 n. 31, 101 S.Ct.
471) (internal quotation marks omitted).
And even if Will had been undermined, it
would not be this court’s prerogative to
overrule it. See id. at 567, 121 S.Ct. 1782
(noting that because Evans had been un-
dermined but not yet “expressly over-
rule[d],” the Federal Circuit “was correct
in applying Evans” and thereby “invit[ing]
us to reconsider” it).

So too our job is to follow the holding of
Will, not to confine it to its facts. Numer-
ous Supreme Court decisions, and our own
decisions, have made this clear. As the
Supreme Court held in Thurston Motor
Lines, Inc. v. Jordan K. Rand, Ltd., a
Court of Appeals must not “confus[e] the
factual contours of [Supreme Court prece-
dent] for its unmistakable holding” in an
effort to reach a “novel interpretation” of
that precedent. 460 U.S. 533, 534-35, 103

S.Ct. 1343, 75 L.Ed.2d 260 (1983) (per
curiam). See also, e.g., Marmet Health
Care Ctr., Inc. v. Brown, — U.S. ——,
132 S.Ct. 1201, 1202, 182 L.Ed.2d 42 (2012)
(per curiam) (a state court “misread[ ] and
disregard[ed] the precedents of this
Court” when it held the Federal Arbitra-
tion Act’s scope to be “more limited than
mandated by this Court’s previous cases”);
Ariad Pharms., Inc. v. Eli Lilly & Co., 598
F.3d 1336, 1347 (Fed.Cir.2010) (en banc)
(“As a subordinate federal court, we may
not so easily dismiss [the Supreme
Court’s] statements as dicta but are bound
to follow them.”).

The fact that three Justices of the
Court, dissenting from a denial of certiora-
ri, opined that Will might be distinguished
from Williams is not authoritative. See
Williams, 535 U.S. at 917, 122 S.Ct. 1221
(Breyer, J., joined by Scalia & Kennedy,
JJ., dissenting). A dissent from a denial
of certiorari cannot “destroy[ ] the prece-
dential effect” of a prior opinion. Teague
v. Lane, 489 U.S. 288, 296, 109 S.Ct. 1060,
103 L.Ed.2d 334 (1989). This court has
recognized that neither the agreement of
three dissenting Justices, nor the approval
of their reasoning by concurring Justices
in later cases, can “transform a dissent
into controlling law.” Prometheus Labs.,
Inc. v. Mayo Collaborative Servs., 628
F.3d 1347, 1356 n. 2 (Fed.Cir.2010), rev’d
on other grounds, Mayo Collaborative
Servs. v. Prometheus Labs., Inc., — U.S.
——, 132 S.Ct. 1289, 182 L.Ed.2d 321
(2012).

In short, neither the dissent from denial
of certiorari in Williams nor the Supreme
Court’s remand in this case can be read as
an invitation for this court to perform re-
constructive surgery on Will. The Su-
preme Court may distinguish its own opin-
ions by limiting them to their facts, see,
e.g., Williams v. Illinois, — U.S. ,
132 S.Ct. 2221, 2242 n. 13, 183 L.Ed.2d 89
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(2012), or choose to overrule them, see,
e.g., Hatter, 532 U.S. at 567, 121 S.Ct.
1782, but that is not an option for this
court. We respectfully dissent.?

O’MALLEY, Circuit Judge, with whom
MAYER and LINN, Circuit Judges, join,
concurring.

I join the majority, both in the judgment
it reaches and in its reasoning. I write
separately to address two issues.

First, I write to explain why I believe
that, if Unaited States v. Will, 449 U.S. 200,
101 S.Ct. 471, 66 L.Ed.2d 392 (1980), must
be read as broadly as the dissent and the
Williams v. United States, 240 F.3d 1019
(Fed.Cir.2001) majority believes it must,
then Will was wrong and the Supreme
Court should say so. Second, I write be-
cause I believe that, whatever its current
statutory reach, Section 140 is unconstitu-
tional and Congress can no longer rely on
it to stagnate judicial compensation.

I

I first turn to Will. T agree with the
majority that Will did not reach the issue
presented here and, thus, does not dictate
the result we may reach today. The posi-
tion taken by the dissent, and by the
Williams majority before it, is not without
some force, however. One cannot deny
that the adjudicatory principles upon
which they rely are important ones, even if
the majority concludes they are not deter-
minative here. If the dissent is correct
that we are forced to glean sweeping Com-
pensation Clause principles from Will gov-
erning all forms of statutory enactments
designed to increase judicial pay, we must

8. Appellants also argue that the 2007 and
2010 COLAs were improperly withheld be-
cause no blocking legislation was enacted in
those years, and Section 140, as amended in
2001, was either inapplicable or unconstitu-
tionally discriminated against federal judges
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also be forced to conclude that Will’s anal-
ysis is flawed, both jurisprudentially and
constitutionally.

A. Jurisprudentially

I find several aspects of the Will deci-
sion problematic. First, a close look at the
facts and reasoning in Will reveals its
internal inconsistency; neither its analysis
nor its ultimate conclusion matches the
facts presented. Specifically, while the
Court in Wil initially characterized the
statutory scheme at issue there as “auto-
matic,” 449 U.S. at 223, 101 S.Ct. 471, it
later justified its Compensation Clause
holding by characterizing congressional ac-
tion blocking salary increases under the
scheme as merely modifying “the formula”
by which “future” increases were to be
calculated. Id. at 227-28, 101 S.Ct. 471.
Next, if the language employed in Will is
meant to set down a “vesting” principle
applicable in all Compensation Clause chal-
lenges, I believe the Court both: (1) violat-
ed the long-standing principle that courts
are to decide only the cases before them
and must only reach constitutional issues if
and to the extent necessary; and (2) land-
ed upon a holding that, taken to its logical
extreme, creates absurd results.

1. Use of the Term “Automatic”

As the majority notes, the statutory
scheme at issue in Will—the Executive
Salary Cost—of-Living Adjustment Act of
1975, Pub. L. 94-82, 89 Stat. 419 (Aug. 9,
1975) (“the Adjustment Act”)—was a com-
plex scheme, fraught with discretion and
uncertainty. Despite this, Will character-
ized the Adjustment Act as a pay adjust-

under the Supreme Court’s decision in Hatter.
While we agree that this issue is not resolved
by Will, these statutory and constitutional ar-
guments were not properly raised below, and
we decline to address them here.
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ment scheme which contemplated “auto-
matic” pay increases. At issue in Will was
the constitutionality of Congress’s decision
to enact statutes preventing high-level Ex-
ecutive, Legislative, and Judicial officials,
including Article IIT judges, from receiving
COLAs in four consecutive years where
General Schedule federal employees re-
ceived increases. The Court noted that
these blocking statutes were designed to
“stop or to reduce previously authorized
cost-of-living increases initially intended to
be automatically operative” under the Ad-
justment Act. Will, 449 U.S. at 203, 101
S.Ct. 471 (emphasis added). The Court
then phrased the question presented in
Will as: “when, if ever, does the Compen-
sation Clause prohibit the Congress from
repealing salary increases that otherwise
take effect automatically pursuant to a
formula previously enacted?” Id. at 221,
101 S.Ct. 471 (emphasis added).

As the majority notes, it is hard to un-
derstand the Court’s use of the term auto-
matic in the context of the Adjustment
Act. Normally, to say something is “auto-
matic” is to say it occurs involuntarily or
without further debate. See Oxford En-
glish Dictionary def. A(1); A(7)(a) (3d ed.
June 2011; online version June 2012); see
also American Heritage Dictionary 121
(5th ed. 2011) (def. 2a: defining “automat-
ic” as “[a]eting or done without volition or
conscious control; involuntary”). Nothing
about the judicial salary adjustments at
issue in Will was “automatic,” however.

To the contrary, the adjustments at is-
sue in Will were based on civil service
salary adjustments that were entirely dis-
cretionary. As explained by the majority,
whether federal employees would receive
a COLA, and in what amount, depended
on the initial recommendations of an ad-
justment agent which were then subject to
review by an Advisory Committee, the
President, and Congress. This procedure

hardly can be described as one that occurs
involuntarily. In addition, the statutes
setting forth future COLAs were “neither
definite nor precise,” and nothing provided
that adjustments would be calculated “in a
mechanical way.” Williams v. United
States, 535 U.S. 911, 917, 122 S.Ct. 1221,
152 L.Ed.2d 153 (2002) (Breyer, J., joined
by Scalia and Kennedy, JJ., dissenting
from denial of certiorari). Because the
statutory scheme under the Adjustment
Act “was imprecise as to amount and un-
certain as to effect,” the Court’s charac-
terization of the increases under the Ad-
justment Act as “automatic” is difficult to
follow. See id.

The dissent explains the Court’s mis-
characterization of the Adjustment Act’s
pay scheme by noting that, for the years in
question in Will, the statutory scheme had
run its course and resulted in a recom-
mended salary increase by the time Con-
gress acted to block those increases. This,
the dissent seems to suggest, explains why
the Supreme Court used the term “auto-
matic” to describe what was before it.
While that argument has a certain logic to
it, it does not explain why the Court’s
constitutional analysis focused on the ab-
sence of a guarantee under the Adjustment
Act.

According to the Supreme Court, the
Adjustment Act did not “alter the compen-
sation of judges; it modified only the for-
mula for determining that compensation.”
Will, 449 U.S. at 227, 101 S.Ct. 471 (em-
phases in original). And, the Court said
that the blocking statutes merely repre-
sented a decision to “abandon” that “for-
mula.” It then admonished that, “[t]o say
that the Congress could not alter a method
of calculating salaries before it was execut-
ed would mean the Judicial Branch could
command Congress to carry out an an-
nounced future intent as to a decision the
Constitution vests exclusively in the Con-
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gress.” Id. at 228, 101 S.Ct. 471 (emphasis
added). It was on this reasoning that the
Court concluded that a salary increase
does not “vest” for Compensation Clause
purposes until it becomes part of a judge’s
compensation that is due and payable and
that Congress had not violated the Com-
pensation Clause when it did not allow
certain increases under the Adjustment
Act to “vest.”

Thus, the Court explained its Compensa-
tion Clause decision in Will by saying it
was only dealing with a formula regarding
an expressed “future intent” to provide
increases; the Court did not say at that
point that it was addressing increases that
had already been decided upon. More im-
portantly, it did not say it was addressing
definite increases that had been promised
by operation of law; in explaining its as-
sessment of the Act vis-a-vis the Compen-
sation Clause, the Court spoke of the
scheme under the Adjustment Act as one
that promised no more than potential ad-
justments. And, in discussing the concept
of vesting, the Court seemed to back away
from the notion that it was dealing with
anything one could consider “automatic” in
the common sense of that word. How can
an increase occur “automatically” if a right
to it had not yet “vested”?

While I understand why the dissent be-
lieves we must assume the Supreme Court
meant what it said when it described the
Adjustment Act increases as “automatic”
ones, that assumption would mean that the
Court’s description of the facts presented
had little correlation with its reasoning for
why those facts did not run afoul of the
Compensation Clause.

2. Constitutional Avoidance

Next, if we read Will as broadly as
Williams did, and the dissent now does,
we must assume that, in Will, the Supreme
Court violated its own well-established
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principle of constitutional avoidance. The
Supreme Court has long-recognized that
“[jludging the constitutionality of an Act of
Congress is ‘the gravest and most delicate
duty that this Court is called upon to
perform.’” Citizens United v. Fed. Elec-
tion Comm’n, 558 U.S. 310, 130 S.Ct. 876,
917-18, 175 L.Ed.2d 753 (2010) (Roberts,
C.J., concurring) (quoting Blodgett v. Hol-
den, 275 U.S. 142, 14748, 48 S.Ct. 105, 72
L.Ed. 206 (1927) (Holmes, J., concurring)).
The Court’s standard practice, therefore,
has been to “refrain from addressing con-
stitutional questions except when neces-
sary to rule on particular claims before
[it].” Id. at 918 (citing Ashwander v. TVA,
297 U.S. 288, 34648, 56 S.Ct. 466, 80
L.Ed. 688 (1936) (Brandeis, J., concur-
ring)). In furtherance of this practice, it
has long been the rule that courts should
“not ‘formulate a rule of constitutional law
broader than is required by the precise
facts to which it is to be applied.’” Ash-
wander, 297 U.S. at 347, 56 S.Ct. 466
(quoting Liverpool, New York & Philadel-
phia S.S. Co. v. Commissioners of Emi-
gration, 113 U.S. 33, 39, 5 S.Ct. 352, 28
L.Ed. 899 (1885)); see also United States
v. Raines, 362 U.S. 17, 21, 80 S.Ct. 519, 4
L.Ed.2d 524 (1960) (same).

Applying this principle in Citizens Unit-
ed, Chief Justice Roberts explained that
the Court’s “standard practice of avoiding
broad constitutional questions except when
necessary” gives rise to an “order of oper-
ations,” whereby the Court considers the
narrowest claim first before proceeding, if
necessary, to any broader claims. 130
S.Ct. at 918. Only if there is no valid
narrow constitutional ground available,
should the court resolve any broader con-
stitutional question. See id.

If we assume that Will is to be read so
broadly as to control the result under the
very different set of facts presented here,
we must also assume the Court spoke to a
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question not before it. The constitutional
question properly raised in Will was
whether, under the specific statutory
scheme set out in the Adjustment Act, the
four blocking statutes at issue diminished
judicial pay in violation of the Compensa-
tion Clause. A fair reading of Will based
on “the precise facts to which it [was]
applied,” requires limiting the holding to
the statutory scheme that was before the
Court. See Ashwander, 297 U.S. at 347,
56 S.Ct. 466 (Brandeis, J., concurring) (ci-
tation omitted); see also Raines, 362 U.S.
at 21, 80 S.Ct. 519. If Will is read to
address a question broader than that pre-
sented—one that would govern a host of
different congressional efforts to protect
judicial pay from diminution in value—
then we must conclude that, in Will, the
Supreme Court ignored its own governing
jurisprudential principles.

In its briefing, the government concedes
that there was a narrower approach the
Court could have taken. Specifically, the
government argues that, “even if the Su-
preme Court in Will could have based its
decision upon the ‘discretionary’ character
of the then-applicable statutory scheme,
the Court did not decide the case upon
that ground. The Court drew no such
distinction.” Appellee’s Br. 26-27. If the
government is right on this point, it is the
very reason why Will was wrong to make
the pronouncements upon which the gov-
ernment now relies. If the Court in Will
consciously chose not to draw a distinction
between a discretionary COLA scheme
and a self-executing, non-discretionary
one, it: (1) formulated a rule of constitu-
tional law broader than required by the
facts presented; and (2) ignored the fun-
damental precept that judges decide only
the cases before them. See Hein v. Free-
dom from Religion Found., Inc., 551 U.S.
587, 615, 127 S.Ct. 2553, 168 L.Ed.2d 424
(2007) (“Relying on the provision of the
Constitution that limits our role to resolv-

ing the ‘Cases’ and ‘Controversies’ before
us, we decide only the case at hand.”)

3. Absurd Results

Finally, the definition of “vesting”
Williams gleaned from Will cannot be
right. If it were: (1) Congress could do
away with judicial retirement benefits for
all sitting judges; (2) it would be inconsis-
tent with the way the concept of vesting
has been applied to similar pay increases
for Members of Congress; and (3) it would
run afoul of the common law understand-
ing of the way in which future interests
“vest” for all other purposes. It necessari-
ly would lead to absurd results.

First, if the definition of “vesting”
Williams felt bound to under Will is cor-
rect, then Congress could eliminate judicial
retirement pay for all sitting Article III
judges without violating the Compensation
Clause. By statute, Article III judges can
retire with full pay once they reach a
certain combination of age plus years of
judicial service. See 28 U.S.C. § 371. Un-
der this system, the Supreme Court has
said that the right to receive retirement
pay “d[oes] not vest until retirement” and
the “system provide[s] nothing for a judge
who le[aves] office before age 65.” United
States v. Hatter, 532 U.S. 557, 575, 121
S.Ct. 1782, 149 L.Ed.2d 820 (2001). In
other words, the Supreme Court has spe-
cifically held that retirement benefits do
not vest until a judge retires and certain
prerequisites are met.

In Will, the Court concluded that vest-
ing occurs when a salary increase “takes
effect as part of the compensation due and
payable to Article IIT judges.” 449 U.S. at
229, 101 S.Ct. 471. As such, for those
years where the COLAs at issue in Will
had not yet become “due and payable,” the
Court held that the blocking statutes did
not violate the Compensation Clause’s pro-
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hibition against diminishing judicial pay.
See id. If we accept Will's holding that
Congress can abolish judicial salary ad-
justments at any time before they take
effect, it logically follows that Congress
would also be free to abolish judicial re-
tirement pay at any time. The practical
consequences of Will would place judicial
retirement benefits at risk, despite the fact
that the Supreme Court itself previously
has characterized such benefits as “com-
pensation” under Article III. See Hatter,
532 U.S. at 574, 121 S.Ct. 1782 (“the non-
contributory pension salary benefits [are]
themselves part of the judge’s compensa-
tion”).

Second, Will’s definition of vesting con-
flicts with the way in which that concept
has been applied in the context of the
Twenty—Seventh Amendment. In Boehner
v. Anderson, 30 F.3d 156 (D.C.Cir.1994),
the court addressed whether the 1989 Act
(which also applies to Members of Con-
gress) was inconsistent with the Twenty-
Seventh Amendment which provides that:
“No law, varying the compensation for ser-
vices of the Senators and Representatives,
shall take effect until an election of Repre-
sentatives shall have intervened.” Id. at
159. The court held that the phrase “shall
take effect” in the Amendment referred to
the date the Ethics Reform Act first be-
came operative—i.e,, 1991—rather than
any earlier or later point in time. See id.
at 161-62. Because the COLA provision
of the Ethics Reform Act took effect in
January 1991, after an intervening election
in 1990, that provision did not violate the
Twenty—Seventh Amendment. Id. at 162.
The court also held that: (1) Congress is
free to specify a formula for future and
continuing salary increases; and (2) the

1. In the alternative, the appellant in Boehner
argued that, if the court found the COLA
provision vested and constitutional, then a
later-enacted statute that cancelled a planned
COLA absent an intervening election violated
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COLASs under the 1989 Act were designat-
ed to occur automatically each year after
1991, with no additional law necessary.
Id. at 162-63. All yearly COLAs beyond
1990 thus became operative and “vested”
for Members of Congress when the law
was first effective in 1991.

In Williams, the appellee-judges relied
on the holding in Boehner to contend that
the COLA increases for judicial officers
took effect, or vested, when the law was
effective, not when the yearly COLAs be-
came due and payable. Williams, 240
F.3d at 1036. This court recognized the
holding in Boehner, but distinguished it on
grounds that it dealt with a different ques-
tion limited to Members of Congress.
Specifically, the court found that Boehner
“has no relevance ... to the question of
whether the judicial pay aspects of the
1989 Act could, consistent with Article III,
be revised or abrogated by later Acts of
Congress.” Id. at 1037. That question,
the Williams court held, was already an-
swered in the affirmative in Will’s holding
that “vesting, for federal judges under Ar-
ticle III, occurs only when compensation
begins to accrue to the judges, not when a
particular adjustment formula is enacted.”
Id. at 1036-37. By simply relying on Will
to distinguish Boehner, the court in
Williams avoided the more difficult task of
trying to reconcile two contradictory ap-
proaches to what vesting means under the
Constitution.

We are now faced with two distinct defi-
nitions of the constitutionally effective date
of congressionally enacted COLAs. While
Will provides that, for Article IIT pur-
poses, a COLA is effective when it be-
comes “due and payable,” regardless of

the Twenty—-Seventh Amendment. 30 F.3d at
162. Although the answer to that question
would be of interest to us now, the court
declined to address it. See id. at 162-63.
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when the law establishing that COLA was
enacted or when it took effect, Boehner
states that, for Article I and the Twenty—
Seventh Amendment, a COLA vests when
the law is first effective, even if not due
and payable for years to come. Common
sense and basic principles of interpretation
counsel against drawing this distinction.

While it is certainly true that the opera-
tive date of congressionally designated sal-
ary increases is not prescribed in the Con-
stitution, both the Compensation Clause
and the Twenty—Seventh Amendment ad-
dress the Framers’ concerns with in-term
salary changes for the respective branches
of government—one with decreases in-
term and the other with increases in-term.
I see no reason why the concept of vesting
should be employed in a way to expand
Congress’s ability to decrease judicial sala-
ries under the Compensation Clause and
be reframed under the Twenty—Seventh
Amendment so as to expand Congress’s
ability to increase its own.

Finally, the vesting rule articulated in
Will is an outlier. As this court in
Williams correctly noted, “[t]ypically,
‘vesting’ of future interests only requires
two components: an identification of the
future owner, and certainty that the prop-
erty would transfer.” 240 F.3d at 1032
(citing 2 Blackstone Commentaries 168;
Simes & Smith, The Law of Future Inter-
ests, § 65, pp. 54-55 (2nd ed. 1956)). This
view of vesting of future interests is “more
consistent with black-letter [law].” See id.
at 1038. The Supreme Court, neverthe-

2. Indeed, despite awareness of Will, various
state courts interpreting analogous provisions
of their own constitutions have held that the
failure to provide statutorily promised COLAs
unconstitutionally diminishes judicial com-
pensation. See e.g., Jorgensen v. Blagojevich,
211 1ll.2d 286, 285 Ill.Dec. 165, 811 N.E.2d
652, 664 (2004) (noting that the standards for
conferring and calculating COLAs, which
“were formulated following the United States

less, “departed from traditional vesting
rules” for future interests and announced a
peculiar “actual possession” rule for Arti-
cle III. Id. at 1032. Will ignored the stan-
dard rule for vesting of future interests
and created a unique rule solely for judi-
cial compensation. See id. at 1038. De-
spite recognition of its illogic, the Williams
panel felt compelled to reject the use of
traditional vesting rules for Compensation
Clause purposes because it found those
rules to be “simply contrary to the rule
established by the Supreme Court in
Will.” Id. at 1033.2

If we are to believe that Will advanced
such an extreme vesting rule—one applica-
ble only to the Compensation Clause—
then the Court should reexamine that rule
and correct its mistake. Had the Supreme
Court in Will applied the generally-accept-
ed rule for vesting of future interests to
the Adjustment Act, the same one the
Boehner court applied to congressional pay
increases, then a COLA whose formula
was codified by law would vest, at an
absolute minimum, once the amount of the
COLA was established for a particular
year. This approach is grounded in
“sound equitable principle[s]” and, as we
recognized in Williams, has deep common-
law roots. See id. at 1032-33.

For the reasons explained in further
detail below, as the majority has noted, a
more reasonable, consistent, and logical
definition of “vesting” under Article III
should be governed by the “reasonable
expectations” of sitting judicial officers.

Supreme Court’s decision in Will, expressly
provided that COLAs were to be given on July
1, 1991, and on July 1 of each year thereafter
and that such COLAs were to be considered a
component of salary fully vested at the time
the Compensation Review Board’s report be-
came law”). Will’s “vesting” rule for Com-
pensation Clause challenges—if that is really
what it is—stands alone.
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Put simply, if we are to read Will as
broadly as Williams did, and the dissent
now does, the Court should revisit Will’s
unique vesting rule.

B. Constitutionally

If Will truly established an “actual pos-
session” vesting rule for Compensation
Clause purposes, that holding seems inde-
fensible under the Constitution. The
Framers formulated the Compensation
Clause for the express purpose of main-
taining judicial independence, in part by
providing judges with reasonable expecta-
tions about their pay and the inability of
Congress to reduce it. As interpreted in
Williams, the Will rule defeats the Fram-
ers’ intent and threatens the governmental
structure around which the Constitution
was formulated.

1. Historical Perspective and
the Framers’ Intent

The Compensation Clause “has its roots
in the longstanding Anglo—American tradi-
tion of an independent Judiciary.” Will,
449 U.S. at 217, 101 S.Ct. 471. As the
Supreme Court has recognized, the “colo-
nists had been subjected to judicial abuses
at the hand of the Crown, and the Fram-
ers knew the main reasons why: because
the King of Great Britain ‘made Judges
dependent on his Will alone, for the tenure
of their offices, and the amount and pay-
ment of their salaries.”” Stern v. Marshall,
— U.S. ——, 131 S.Ct. 2594, 2609, 180
L.Ed.2d 475 (2011) (quoting the Declara-
tion of Independence, para. 11). Against
this backdrop, the Framers designed Arti-
cle IIT to protect the public “from a repeat
of those abuses.” Id. By giving judges life
tenure and preventing the other branches
from reducing judicial compensation, the
Framers sought to “preserve the integrity
of judicial decisionmaking.” Id.
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As the majority notes, in Federalist 79,
Alexander Hamilton emphasized the im-
portance of protecting judicial compensa-
tion. Specifically, he argued that, “[n]ext
to permanency in office, nothing can con-
tribute more to the independence of the
judges than a fixed provision for their
support.” The Federalist No. 79 at 385
(Alexander Hamilton) (Lawrence Goldman
ed., 2008). Hamilton observed that, “[iln
the general course of human nature, a
power over a man’s subsistence amounts
to a power over his will.” Id. at 386
(emphasis in original). For this reason,
the legislative branch must not “change
the condition[s] of the [judiciary] for the
worse” so that “[a] man may then be sure
of the ground upon which he stands, and
can never be deterred from his duty by the
apprehension of being placed in a less
eligible situation.” Id.

Hamilton’s concerns, and those of many
other Framers, were not merely academic.
Indeed, throughout the former colonies,
legislatures  took retributive actions
against judges with whom they disagreed,
including attempts to remove judges who
declared particular laws unconstitutional
and to call judges before the legislature to
answer for specific rulings. See Julius
Goebel, Jr., Antecedents and Beginnings
to 1801, in 1 History of the Supreme Court
of the United States, 133-42 (Paul A.
Freund ed., 1971). These events further
supported the founders’ desire to insulate
judges from the influence and control of
the other branches of government.

The Supreme Court has recognized that
the primary purpose of the prohibition
against reducing judicial salaries is “not to
benefit the judges, but ... to promote that
independence of action and judgment
which is essential to the maintenance of
the guaranties, limitations, and pervading
principles of the Constitution.” Evans v.
Gore, 253 U.S. 245, 253, 40 S.Ct. 550, 64
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L.Ed. 887 (1920), overruled on other
grounds by Hatter, 532 U.S. at 571, 121
S.Ct. 1782. The Compensation Clause
should be “construed, not as a private
grant, but as a limitation imposed in the
public interest.” Id. It is the public that
benefits from a strong, independent judi-
ciary that is free to issue decisions without
fear of repercussion.

The Framers’ desire to insulate judicial
pay from the political process was the
subject of much debate and angst.
While, given the long tenure judges
would be asked to serve, there was no
doubt some provision should be made for
salary increases, the Framers also feared
that, if salary decisions were left entirely
to Congress, the judiciary might be
forced to curry favor with Congress to
secure reasonable compensation increases.
See Jonathan L. Entin & Erik M. Jensen,
Taxation, Compensation, and Judicial
Independence, 56 Case W. Res. L. Rev.
965, 972 (2006). To address this concern,
James Madison suggested indexing judi-
cial pay to the price of wheat or another
stable value. The Framers rejected that
idea, however, for fear fluctuations in
commodity prices, like inflation, might
leave judges undercompensated. See 2
The Records of the Federal Convention of
1787 44-45 (Max Farrand ed., 1911).

Thus, while the Framers foresaw a need
for in-term increases in judicial salaries
and were concerned with leaving the task
of providing those increases to Congress,
they saw no alternative; no self-executing
system they could devise seemed adequate
to ensure that, given the dual effects of
inflation and rising standards of living,
judges would not be left undercompensat-
ed. So trust Congress they did, leaving to
it the responsibility to guard against real
decreases in judicial salary by future legis-
lative enactments.

In sum, the Framers intended to pro-
vide judges reasonable expectations about
their pay. The Framers, to be sure, did
not contemplate that a judges’ reasonable
expectation would mean that he or she
would become wealthy by taking the
bench, or that Congress necessarily would
increase judicial salaries. They believed,
however, that Congress would assess fairly
and periodically the need for increases in
judicial compensation, would provide in-
creases when appropriate, and that, once it
did so, judicial officers thereafter could
rely on the fact that Congress could not
take such increases away.

2. The Expectations Approach
in Practice

Courts have long-endorsed this expecta-
tions-based approach to the Compensation
Clause. Indeed, as Justice Breyer has
noted, protecting “a judge’s reasonable ex-
pectations” is the “basic purposive focus”
of the Compensation Clause. Williams,
535 U.S. at 916, 122 S.Ct. 1221 (Breyer, J.,
joined by Scalia and Kennedy, JJ., dissent-
ing from denial of certiorari). Likewise,
Justice Scalia has argued that, when Con-
gress takes away a previously-established
component of the federal judicial “employ-
ment package,” it reduces compensation
and thereby thwarts judicial expectations.
See Hatter, 532 U.S. at 585, 121 S.Ct. 1782
(Scalia, J., dissenting) (arguing that repeal
of federal judges’ exemption from the
Medicare tax was a reduction of compensa-
tion because those judges “had an employ-
ment expectation of a preferential exemp-
tion from taxation”). Consistent with this
expectations-related focus, the Supreme
Court has held that the Compensation
Clause forbids laws “which by their neces-
sary operation and effect withhold or take
from the judge a part of that which has
been promised by law for his services.”
O’Donoghue v. United States, 289 U.S.
516, 533, 53 S.Ct. 740, 77 L.Ed. 1356 (1933)
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(quoting Evans v. Gore, 253 U.S. 245, 254,
40 S.Ct. 550, 64 L.Ed. 887 (1920)).

Other courts likewise have emphasized
judicial expectations in their approach to
the Compensation Clause. For example,
in the early nineteenth century, the Circuit
Court for the District of Columbia held
that, “if [a judge’s] compensation has once
been fixed by law, a subsequent law for
diminishing that compensation ... cannot
affect [a sitting judgel.” United States v.
More, 7 U.S. (3 Cranch) 159, 160 n. 2, 2
L.Ed. 397 (1805), writ of error dism’d for
want of jurisdiction. In More, Congress
had enacted and later abolished a system
of fees for compensating justices of the
peace in the District of Columbia. Id. One
of the justices of the peace continued to
charge fees under the abolished structure,
and the government brought an indictment
against him. Id. On appeal, the Circuit
Court held that: (1) the compensation of
justices of the peace was subject to the
Compensation Clause; and (2) where a fee
structure is set by law, a later-enacted
statute diminishing or abolishing that
structure violated the Constitution. Id. at
161. Because sitting justices had an ex-
pectation that they would receive compen-
sation consistent with the then-existing fee
structure, Congress could not take that
structure away.

In Will, the Supreme Court discarded
the longstanding expectations-based ap-
proach to the Compensation Clause in fa-
vor of its “due and payable” vesting rule,
without clear explanation for doing so. In
a terse footnote, the Court distinguished
More. See Will, 449 U.S. at 228, n. 32, 101
S.Ct. 471. Specifically, the Court claimed
that, in More, “the fee system was already
in place as part of the justices’ compensa-
tion when Congress repealed it” whereas
“the increase [via the Adjustment Act] in
Year 2 had not yet become part of the
compensation of Article IIT judges” when
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it was repealed. Id. Careful consideration
of the facts in More reveal that this is a
distinction without a difference. The jus-
tices under the fee system in More were
not entitled to compensation until they ac-
tually rendered services. See More, 7 U.S.
at 160 n. 2 (“This compensation is given in
the form of fees, payable when the services
are rendered.”). At all times, the justices
knew the precise amount they could
charge for a particular service, but they
never knew how much their total compen-
sation would be, for example, in a particu-
lar week. In other words, the fee system
in More merely set out a structure for
calculating the compensation, which was
not “due and payable”—to use the Court’s
terminology in Will—until the justices per-
formed the affirmative act of rendering
services.

The Adjustment Act formula was no dif-
ferent. In the same way that the justices
under the fee system in More did not know
how much they would work in a particular
year, under the Adjustment Act, Article
IIT judges did not know how much their
salary would increase in a particular year,
if at all. But they did know that, once the
formula was enacted for the year, it be-
came part of the compensation due. For
example, looking at Year 3 in Wall, if we
accept the dissent’s proposition that the
COLA of 5.5% became automatic once the
President’s alternative plan was adopted
and transmitted to Congress—which was
one month before the Year 3 blocking stat-
ute was enacted—then there is no doubt
that, as was the case in More, the COLA
“was already in place as part of the
[judges’] compensation when Congress re-
pealed it.” See Will, 449 U.S. at 228, n. 32,
101 S.Ct. 471 (citing More, 3 Cranch at
161). In the same way that Congress was
prohibited from abolishing the fee struc-
ture in More because it was part of the
justices’ compensation, so too should Con-
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gress have been prohibited from blocking
the COLA for Year 3 in Will.

Given these similarities, Will’s dismissal
of More is unconvincing. The two opinions
are irreconcilable. Either Will is incor-
rect, or the Court should have said that
More was wrong. The Supreme Court
should return to the well-established ex-
pectations-based approach to the Compen-
sation Clause.

3. The Consequences of Abandoning
the Expectations Approach

Assuming Will's vesting rule allows
Congress to bar “automatic” COLAs
promised by definitive and precise legisla-
tive enactment, that rule is contrary to the
constitutional balance the Framers careful-
ly calibrated—one which, of necessity, del-
egated control over judicial salaries to the
legislature, but did so in a way to guard
against congressional retribution for un-
popular judicial decisions. So understood,
Will’s vesting rule puts at risk the princi-
ples the Framers struggled so hard to
foster; it threatens to make the judiciary
beholden to Congress in ways which un-
dermine its independence. The Supreme
Court should rethink such a rule. See e.g.,
Mistretta v. United States, 488 U.S. 361,
383, 109 S.Ct. 647, 102 L.Ed.2d 714 (1989)
(encouraging vigilance against a “provision
of law” that “impermissibly threatens the
institutional integrity of the Judicial
Branch”) (quoting Commodity Futures
Trading Comm’n v. Schor, 478 U.S. 833,
851, 106 S.Ct. 3245, 92 L.Ed.2d 675 (1986)).

The Framers’ concerns were prescient.
Statistics demonstrate that the erosion of
judicial pay “has reached the level of a
constitutional crisis that threatens to un-
dermine the strength and independence of
the federal judiciary.” Chief Justice John
G. Roberts, Jr., 2006 Year-End Report on
the Federal Judiciary, 39 The Third
Branch 1, 1 (2007). Not only is this not

the world the Framers contemplated, it is
approaching one they most feared. As
Hamilton explained, if judicial indepen-
dence is “destroyed, the constitution is
gone, it is a dead letter; it is vapor which
the breath of faction in a moment may
dissipate.” Commercial Advertiser (Feb.
26, 1802) (reprinted in The Papers of Alex-
ander Hamilton, Volume XXV 525 (Co-
lumbia University Press 1977)).

ITI

I finally turn to Section 140 of Pub. L.
No. 97-92, 95 Stat. 1183, 1200 (1981), and
its role in our assessment of the legality of
the congressional action challenged here.
I agree with the majority that the exis-
tence of Section 140 does not change the
conclusion that the failure to provide CO-
LAs mandated by the 1989 Act is unconsti-
tutional, whether the withholding occurred
before or after Congress amended that
section in 2001. As the majority explains,
by its own terms, Section 140 is not appli-
cable to the salary adjustments contem-
plated by the 1989 Act. If it were, howev-
er, as the government contends it is, we
could not enforce it because Section 140 is
unconstitutional.

Section 140 provides as follows:

Notwithstanding any other provision of
law or of this joint resolution, none of
the funds appropriated by this joint res-
olution or by any other Act shall be
obligated or expended to increase, after
the date of enactment of this resolution,
any salary of any Federal judge or Jus-
tice of the Supreme Court, except as
may be specifically authorized by Act of
Congress hereafter enacted. . . .

Pub. L. No. 97-92, § 140, 95 Stat. 1183,
1200 (1981). Section 140 was a rider to a
Joint Resolution providing continuing ap-
propriations for fiscal year 1982. In
Williams, we held that the government
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could not rely on Section 140 as justifica-
tion for the blocking statutes passed in
1995, 1996, 1997, and 1999 because Section
140 expired by its own terms on Septem-
ber 30, 1982. Williams, 240 F.3d at 1026
(citing Pub. L. No. 97-161, 96 Stat. 22
(1982) (extending life of provisions from
March 31, 1982 to September 30, 1982);
Pub. L. No. 97-92, § 102(c), 95 Stat. 1183
(1981)).

After Williams, Congress enacted legis-
lation that amended Section 140 to provide
that it “shall apply to fiscal year 1981 and
each fiscal year thereafter.” Act of Nov.
28, 2001, Pub. L. No. 107-77, § 625, 115
Stat. 803 (“2001 amendment”). Today, the
majority assumes that the 2001 amend-
ment supersedes Williams’s holding that
Section 140 expired, but agrees with the
alternative holding in Williams that, even
if not expired, the 1989 Act provides the
additional authorization required by Sec-
tion 140.

Were the majority’s conclusion on that
point not correct, then we would be forced
to conclude that Section 140 violates the
Compensation Clause, both because it sin-
gles out Article III judges for disadvanta-
geous treatment and because it violates
the principle of separation of powers.

A. Section 140’s Discriminatory Effect

The Supreme Court has held that a law
violates the Compensation Clause when it
“effectively single[s] out ... federal judges
for unfavorable treatment” in their com-
pensation. Hatter, 532 U.S. at 559, 121
S.Ct. 1782. In Hatter, the Court struck
down a statutory scheme that required
sitting federal judges to pay into the Social

3. Justice Scalia did not join in this portion of
the Court’s opinion, concurring on grounds
that the Compensation Clause was violated
because the congressional action violated the
judicial officers’ reasonable expectations
about their future income package. Hatter,
532 U.S. at 586, 121 S.Ct. 1782 (Scalia, J.,
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Security system while other high-level gov-
ernment officials potentially were exempt
from making such payments. Id. at 564,
572-73, 121 S.Ct. 1782. In finding the
denial of the exemption to judges unconsti-
tutional, the Court explained that the
“practical upshot” of the statutory scheme
was to disadvantage judges relative to
“nearly every current federal employee.”
Id. at 573, 121 S.Ct. 17822

Section 140 is no different. It only over-
rides the automatic annual COLAs prom-
ised in the 1989 Act for judicial officers.
All other federal employees—including
high ranking Executive Branch appointees
and Members of Congress—remain enti-
tled to those “automatic” adjustments.
Only judicial officers are beholden to Con-
gress for an additional affirmative legisla-
tive enactment before they may receive
the 1989 Act’s COLAs. Thus, post-2001,
Section 140 turns the 1989 Act into a law
that provides a financial benefit to all fed-
eral employees other than judges and puts
the judiciary in the position of annually
needing to “curry favor” with the legisla-
ture for compensation increases, just as
the Framers feared. That clearly violates
the Compensation Clause. See Hatter, 532
U.S. at 576, 121 S.Ct. 1782; Williams, 535
U.S. at 911, 122 S.Ct. 1221 (Breyer, J.,
joined by Scalia and Kennedy, JJ., dissent-
ing from denial of certiorari) (“[Section
140] refers specifically to federal judges,
and it imposes a special legislative burden
upon their salaries alone. The singling out
of judges must throw the constitutionality
of the provision into doubt.”) (citing Hat-
ter, 532 U.S. at 564, 121 S.Ct. 1782).

concurring in part and dissenting in part) (‘I
disagree with the Court’s grounding of this
holding on the discriminatory manner in
which the extension occurred.”). The ‘“‘dis-
crimination” theory, however, received the
votes of a majority of the Justices and, there-
fore, is binding precedent.
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“Judges ‘should be removed from the most
distant apprehension of being affected in
their judicial character and capacity, by
anything, except their own behavior and
its consequences.”” Hatter, 532 U.S. at
577, 121 S.Ct. 1782 (quoting James Wilson,
Lectures on Law (1791), in 1 Works of
James Wilson 364 (J. Andrews ed. 1896)).

The fear of disadvantageous treatment
of judges under Section 140, as amended,
is not hypothetical. Until recently, annual
adjustments for federal judges remained in
step with those for Executive Branch ap-
pointees and Members of Congress.
When those groups received automatic ad-
justments under the 1989 Act, Congress
also enacted the necessary special legisla-
tion to authorize an adjustment for judges.
In fiscal year 2007, however, both General
Schedule employees and Executive Branch
appointees received an automatic adjust-
ment under the 1989 Act, but Congress did
not enact special legislation to adjust judi-
cial salaries. The same thing happened in
fiscal year 2010. Thus, the link between
judicial salary adjustments and those for
Executive Branch appointees was severed
such that all nonelected federal employees
other than Article III judges received CO-
LAs in those years.! This is the very sort
of individualized treatment of the judiciary
that the Supreme Court has characterized
as a “disguised legislative effort to influ-
ence the judicial will.” See Hatter, 532
U.S. at 571, 121 S.Ct. 1782. Little could
be more inconsistent with the Framers’
purpose and construct under the Compen-
sation Clause.

B. Section 140 and the Separation
of Powers
Section 140 separately poses a separa-
tion of powers problem because it condi-

4. Members of Congress did not receive salary
adjustments in 2007 or 2010 because they
affirmatively chose to opt out of their right to

tions the award of COLASs to judges on the
receipt of salary adjustments by Members
of Congress. The government argues
that, in enacting the 1989 Act, “Congress
made clear its intent to maintain a system
of salary parity among Federal judges,
members of Congress, and high-level Ex-
ecutive branch officers.” Appellee’s Br. 17
(citing Report of the Bipartisan Task
Force on Ethics on H.R. 3660, Government
Ethics Reform Act of 1989, 135 Cong. Rec.
30,756 (Nov. 21, 1989)). As noted above,
any “parity” objective vis-a-vis Executive
Branch officers has been abandoned. And,
it is precisely because Congress has con-
tinued to use Section 140 to force a parity
between judicial salaries and its own that
Section 140 violates the principle of sepa-
ration of powers.

The concern with the independence of
the judiciary is one which flows directly
from the tripartite form of government on
which the Constitution is structured. In
establishing the system of divided powers
in the Constitution, the Framers believed
it was essential that “the judiciary re-
main[ ] truly distinet from both the legisla-
ture and the executive.” Stern, 131 S.Ct.
at 2608 (quoting The Federalist No. 78, p.
466 (C. Rossiter ed. 1961) (A. Hamilton)).
Accordingly, as the Supreme Court has
noted, the Framers built into the Constitu-
tion “a self-executing safeguard against
the encroachment or aggrandizement of
one branch at the expense of the other.”
Mistretta, 488 U.S. at 382, 109 S.Ct. 647
(quoting Buckley v. Valeo, 424 U.S. 1, 122,
96 S.Ct. 612, 46 L.Ed.2d 659 (1976)). Al-
though the three branches “are not her-
metically sealed from one another,” Article
IIT was designed to impose certain “basic
limitations that the other branches may
not transgress.” Stern, 131 S.Ct. at 2609

receive them under the 1989 Act. That choice
was theirs, however, and not one otherwise
mandated by preexisting legislation.
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(citing Nixon v. Administrator of Gen.
Servs., 433 U.S. 425, 443, 97 S.Ct. 2777, 53
L.Ed.2d 867 (1977)).

As noted earlier, the compromise the
Framers struck under the Compensation
Clause was one which would entrust to
Congress the power and obligation to en-
sure reasonable salary adjustments for the
judiciary over time. This was a compro-
mise born of necessity, however; this
mechanism for judicial salary adjustments
was not meant to tie those adjustments to
legislative salary changes, or to make them
dependent on prevailing political winds.
The Framers certainly did not mean to use
the Compensation Clause to blur the lines
between the legislative and judicial
branches. That is precisely what Section
140 does, however.

Congress has used Section 140 to link
judicial pay to its own, affirmatively autho-
rizing judicial compensation increases
thereunder only in years where Congress
finds it politically palatable to allow in-
creases in its own. By using Section 140
in this way, Congress has ignored its con-
stitutional duty to assess independently
the adequacy of judicial compensation.
And, it has ignored the obligation entrust-
ed to it by the Framers to jealously guard
the independence of the judiciary.
“[Wlhether the Judiciary is entitled to a
compensation increase must be based upon
an objective assessment of the Judiciary’s
needs if it is to retain its functional and
structural independence.” Maron v. Sil-
ver, 14 N.Y.3d 230, 899 N.Y.S.2d 97, 925
N.E.2d 899, 914 (2010) (finding link be-
tween legislative and judicial pay increases
unconstitutional under New York state
constitution).

Because Section 140 skirts Congress’s
obligations under the Compensation
Clause and undermines the independence
of the judiciary, it is unconstitutional. The
Supreme Court repeatedly has made clear
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that it is the laws that “threaten[ ] the
institutional integrity of the Judicial
Branch” that violate the principle of sepa-
ration of powers. Maistretta, 488 U.S. at
383, 109 S.Ct. 647 (quoting Commodity
Futures Trading Comm™m v. Schor, 478
U.S. 833, 851, 106 S.Ct. 3245, 92 L.Ed.2d
675 (1986)). Under these well-established
guideposts, Section 140 must fail.

v

I agree with the majority that the fail-
ure to provide COLAs promised by the
1989 Act to the judiciary violates the Com-
pensation Clause. I also agree that Will
does not dictate a contrary result. “Gen-
eral propositions do not decide concrete
cases.” Lochner v. New York, 198 U.S. 45,
76, 25 S.Ct. 539, 49 L.Ed. 937 (1905)
(Holmes, J., dissenting). The general con-
cepts espoused in Will simply do not ad-
dress the very concrete and different set
of facts before us. If the Supreme Court
concludes Will must be read as broadly as
this Court felt forced to read it in
Williams, however, Will must be over-
ruled. To the extent Section 140 plays any
role in the Court’s analysis of the issues
presented here, moreover, the Supreme
Court should address its constitutionality
and put its use to rest.

WALLACH, Circuit Judge, concurring.

I concur in the results, and in the rea-
soning of the decision, including the ne-
cessity of making this important determi-
nation that Congress may not exceed
constitutional bounds in its relationship
with the judiciary. I write separately
only to clarify that this decision does not
mean that any particular federal judge
other than plaintiffs will necessarily ac-
cept accrued back pay.

w
o 5 KEY NUMBER SYSTEM
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2014 Salaries of Senior Personnel in Executive Branch Agencies

Agency 2014 Salary

Executive Chamber

Governor $179,000
Lt. Governor $151,500
Secretary to the Governor $181,560
Counsel to the Governor $172,482
Communications Director 161,160
Deputy Secretary to the Governor $154,583
Director of the Budget Division $172,482
Deputy Director of the Budget Division (1) $169,623
Deputy Director of the Budget Division (1) $163,200
Deputy Director of the Budget Division (1) $153,000

Attorney General

Attorney General $151,500
Counsel $167,563
Comptroller
Comptroller $151,500
Counsel $164,900
Deputy Comptroller (1) $302,913
Deputy Comptroller (2) $163,061
Deputy Comptroller ( D $162,180
Adirondack Park Agency
Executive Director $90,080
Counsel $102,000
Deputy Director $5106,162

Agriculture & Markets

Commissioner $120,800
Counsel $147,900
First Deputy Commissioner $143,976

Deputy Commissioner $143.,681




Agency

Alcoholic Beverage Control
Commissioner/Chairman
Counsel
Deputy Commissioner (1)
Deputy Commissioner (1)

Department of Financial Services - Banks & Insurance

Deputy Superintendent & Counsel
Deputy Superintendent (2)

Deputy Superintendent - Banks (1)
Deputy Superintendent - Banks (1)

Child & Family Services

Commissioner

Counsel

Deputy Commissioner (3)
Deputy Commissioner (1)

Civil Service

Commissioner

Counsel

Deputy Commissioner (1)
Deputy Commissioner (1)

Council of Arts

Executive Director
Deputy Director (1)

Corrections - Parole Board

Commissioner
Deputy Commissioner and Counsel

Counsel

2014 Salary

$120,800
$113,220
$116,280

$113,206

$155,994
$155,994
$152.863
$150,500

$136,000
$150,000
$152,812
$145,589

$120,800
$155,944
$155,944
$152,886

$109.800
$117,260

$136,000
$156,000
$143,681




Agency

Deputy Commissioner (3)
Deputy Commissioner (2)

Criminal Justice Services

Commissioner

Deputy Commissioner & Counsel
Deputy Commissioner (1)
Deputy Commissioner (1)

Economic Development

Assistant Commissioner
Deputy Commissioner (1)
Deputy Commissioner (2)

Education

President Univ. & Commissioner
Deputy Commissioner & Counsel - Legal Affairs
Deputy Commissioner
Environmental Conservation
Commissioner
Deputy Commissioner & Counsel
Deputy Commissioner (1)
Deputy Commissioner (1)

Health

Commissioner

Counsel

Deputy Commissioner (1)
Deputy Commissioner (1)

Medicaid Inspector General

2014 Salary

$165,043
$150,313

$155,944
$136, 216
$125,000

$144,840
$143,681
$111,992

$212,500
$153,903
$166,260

$136,000
$147,900
$155,944
$144,000

$136,000
$143,681
$163,677
$162,639
$153,000




Agency

Deputy Medicaid Inspector General

Deputy Medicaid Inspector General

Housing & Community Renewal

Counsel
Deputy Commissioner (1)
Deputy Commissioner (1)

Human Rights

Commissioner
Counsel
Deputy Commissioner

Labor

Commissioner
Counsel
Deputy Commissioner (1)

Deputy Commissioner (1)

Mental Retardation - Office of Alcoholism and Substance
Abuse and Office for People with Developmental

Disabilities

Assistant Commissioner - Office for People with Developmental

Disabilities

Associate Commissioner - Office for People with Developmental

Disabilities

Associate Commissioner - Office of Alcoholism and Substance

Abuse

Counsel - Office of Alcoholism and Substance Abuse

Counsel - Office for People with Developmental Disabilities

Deputy Commissioner - Office for People with Developmental

Disabilities (1)

2014 Salary

$142,503

$116,710

$155,944
$147,710
$143,681

$109,800
$155,944
$134,640

$127,000
$147,599
$140,250
$136,800

$146, 472

$162,837

$153,962

$145,904
$145,000
$164,155




Agency
Deputy Commissioner - Office for People with Developmental
Disabilities (1)

Motor Vehicles

Commissioner
Deputy Commissioner & Counsel
Deputy Commissioner (2)
Deputy Commissioner (1)
New York State Police
Superintendent
Counsel
Deputy Supt of State Police (4)

Office for the Aging

Director
Counsel
Deputy Director (2)
Deputy Director (1)

Office of General Services

Commissioner

Deputy Commissioner & Counsel
Deputy Commissioner & Counsel
Special Counsel

Deputy Commissioner (1)

Deputy Commissioner (1)

Office of Parks, Recreation & Historic Preservation

Commissioner
Counsel
Deputy Commissioner (1)

Deputy Commissioner (1)

2014 Salary

$151,470

$120,800
$5155,944
$155,944
$152,715

$136,000
$153,197
$162,549

$109,800
$130,350
$130,350
$109,347

$136,000
$161,806
$145,000
$153,000
$164,177
$144,840

$127,000
$132,216
$155,944
$139,550




Agency 2014 Salary

Office of Temporary & Disability Assistance

Commissioner $136,000
Counsel $130,000
Deputy Commissioner (1) $149,745
Deputy Commissioner (2) $145.305

Department of State

Secretary of State $120,800
Counsel $145,000
Deputy Secretary of State $127,000

Taxation & Finance

Commissioner $127,000
Deputy Commissioner & Counsel $137,700
Deputy Commissioner (1) $155,944
Deputy Commissioner (1) $142,494
Transportation
Commissioner $136,000
Counsel $152,886
Assistant Commissioner $138,996

Source: SeeThroughNY.com



2014 Salaries of New York State Legislative Members

Annual part-time salary of $79,500 with the leaders of each body receiving stipends ranging from a high of $41,500

(Temporary President of the Senate, Leader of the IDC Conference and Speaker of the Assembly) to a low of $9,000 for

a Ranking Minority Member of a legislative Committee.

Rate of Total
Senate Member Position Pay Stipend Pay
Dean Skelos Member/Temp Pres of Senate $79,500 $41,500 $121,000
Andrea Stewart-Cousins | Member/Min Ldr of Senate $79.500 $34,500 $114,000
John DeFrancisco Member/Chrmn Senate Finance Com $79.500 $34,000 $114,000
Jeffrey Klein Member/Sr Ast Maj Ldr of Senate £79,500 $27.500 $107,000
Michael Nozzolio Member/V Chrmn Senate Maj Conf $79,500 $22,000 $101,500
Elizabeth Krueger Member/Ranking Min Member Senate Finance Com $79.500 $20,500 $100,000
John Bonacic Member/Chair Senate Judiciary Com $79,500 $18,000 $ 97,500
Andrew Lanza Member/Chrmn Senate Cities Com $79,500 $15,000 $ 94,500
Ruth Hassell-Thompson | Member/V Chrmn Senate Min Conf $79,500 514,500 $ 94,000
Daniel Squadron Member/Ranking Min Member Senate Codes Com §79.500 | $11,000 $ 90,500
Lee Zeldin Member/Ranking Min Member of Senate Consumer Protection Com §79,500 $ 9,000 $ 88,500

Rate of Total
Assembly Member | Position Pay Stipend Pay
Sheldon Silver Member/Speaker of the Assembly $79,500 $41,500 $121,000
Brian Kolb Member/Min Ldr of Assembly $79,500 $34,500 $114,000
Joseph Morelle Member/Maj Ldr of Assembly $79,500 $34,500 $114,000
Herman D. Farrell, Jr. Member/Chrman Assembly Ways & Means Com $79,500 $34,000 $114,000
Robert Oaks Member/Ranking Min Member of Assembly Ways & Means Com $79,500 $22,500 $102,000
Helene Weinstein Member/Chrmn Assembly Judiciary Com $79,500 $18.000 $ 97,500
Joseph Lentol Member/Chrmn Assembly Codes Com Finance Com $79,500 $18,000 $ 97,500
Alfred Graf Member/Ranking Min Member of Assembly Codes Com $79.500 $11,000 $ 90,500
Michael Montesano Member/Ranking Min Member of Assembly Judiciary Com $£79.500 $11.000 $ 90,500
Sandra Galef Member/Ranking Min Member of Assembly Real Property Tax Com $79,500 $ 9,000 $ 88,500

In addition to their $79,500 salary, New York legislators receive a per diem of $172/full day (including overnight) or

$61/partial day.

Source: EffectiveNY .org




2014 Salaries of Counsel in Major State Agencies

Agency 2014 Salary

Counsel to the Governor $172.,482
Counsel to the Attorney General $167,563
Counsel to the Comptroller $164,900
Deputy Comm. & Counsel to OGS $161,806

Counsel to Mental Retardation - Office of Alcoholism &
Substance Abuse/Office for People with Developmental
Disabilities

Counsel to New York State Police
Deputy Comm. & Counsel to Education - Legal Affairs

Deputy Super. & Counsel to Financial Services (Banking and
Insurance)

Deputy Comm. & Counsel to Taxation & Finance
Counsel to Health

Counsel to Child & Family Services

Counsel to Transportation

Counsel to Civil Service

Counsel to Housing & Community Renewal

Deputy Comm. & Counsel to DMV

Counsel to Human Rights

Counsel to Corrections - Parole Board

Counsel to Agriculture and Markets

Deputy Comm. & Counsel to Environmental Conservation
Deputy Comm. & Counsel to DCJS

Counsel to Office of Temporary & Disability Assistance
Counsel to Labor

Counsel to Department of State

Counsel to Parks, Recreation & Historic Preservation

Counsel to the Unified Court System

$145,904/$145,000

$154,422
$153,903
$155,944

$137,700
$153,000
$150,000
$155,944
$155,944
$155,944
$155,944
$155,944
$143,681
$147,900
$147,900
$155,944
$130,000
$147,599
$145,000
$132,216
$170,303

Source: SeeThroughNY.com




2014 Comparison of Base Salaries Received by First and Fifth Year Associates

at Law Firms in New York City and Buffalo

Firm 1% Year Base
Salary

Firms within NYC

Arnold & Porter $166,000
Chardbourne & Parke LLP $178,000
Epstein Becker & Green, P.C. $130,000
Kirkland & Ellis $176,500
Paul, Weiss, Rifkind, Wharton & Garrison, LLP $180,000
Reed Smith LLP $167,000
Skadden, Arps, Slate, Meagher & Flom $177,200
Squadron, Ellenoff, Plesent & Sheinfeld, LLP $172,700
Weil, Gotshal & Manges LLP $175,400
Wilson, Elser, Moskowitz, Edelman & Dicker LLP $82,700
Firm in Buffalo

Phillips Lytle LLP $81,000

5™ Year Base

Salary

$247,600
$218,000
$172,000
$245,400
$237,400
$230,000
$259,500
$227,000
$260,400

$96,000

$98,000

New York State Supreme Court Justice $174,000

Source: glassdoor.com

$174,000




Comparison of Annual Salaries for Top Paid Executives in Not-For-
Profit Organizations

Not-For-Profit Organizations Salary
United Nations Children’s Fund $509,250
Museum of Modern Art $2.1 M
Salvation Army $13,000
NY Public Library $491,000
Boy Scouts of America $442,900
Planned Parenthood Federation of America $590,928
The Trevor Project $206,552
American Red Cross $500,000
Disabled American Veterans $0
Ronald McDonald House Charities $0
National Council of YMCA’s of the USA $332,100
St. Jude’s Children’s Research Hospital $824,000
U.S. Olympic Committee $742,367
United Way $56,000
American Heart Association $646,000
LIVESTRONG $354,000
Cystic Fibrosis Foundation $1.1 M
Boys & Girls Club of American $425,000
Susan G. Komen Breast Cancer Foundation $390,000
Dana Farber Cancer Institute $1.4M
Habitat for Humanity $282,645
Make-A-Wish $315,883
American Cancer Society $2.5M
National Center for Missing and Exploited Children $451,530
Shriner’s Hospital for Children $326,120
Alzheimer’s Association $2.7M
United Jewish Appeal $3.2M

New York State Supreme Court Justice $174,000

Source: google.com
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Table 4.11
SELECTED STATE ADMINISTRATIVE OFFICIALS: ANNUAL SALARIES
State or other Lieutenant  Secretary Attorney Adjutant
Jurisdiction Governor governor of state  general  Treasurer general Admin.  Agriculture  Auditor Banking
$0(d)  $68,556 $85,248  $166,002  $85,248 $91,014 $135,000 $84,655 $85,248 $157,380
145,000 115,000 (a-1) 136,350 122,928 136,350 136,350 121,716 133,908 110,520
Arizona . 95,000 (a-2) 70,000 90,000 70,000 134,000 160,000 102,260 128,785 119,000
Arkansas... 86,890 41,896 54305 72,408 NA. 116,342 154,085 99,960 54,305 137,782
California.. . 173,987 130,490 130490 151,127 139,189 176,468 . 175,000 175,000 150,112
Colorado... . 90,000 68,500 68,500 80,000 68,500 146,040 146,040 146,040 140,000 128,004
Connecticut . 150,000 110,000 110,000 110,000 110,000 162,617 160,000 118,000 (c) 138535
Delaware... 171,000 78,553 127,590 145207 113374 121,821 119,040 108,532 111,416
Florida 130,273(d) 124,851 140,000 128972 128,972 157,252 140,000 128,972 135,000 128972
Georgia . 139,339 91,609 130,600 137,791 163,125 179.367 145,000 121,557 159215 126,945
Hawaii . 143,748 140,220 ... 140220 140,220 238,754 (c) 133,536 133,536 110,554
Idaho. 119,000 35,700 101,150 107,100 101,150 136,801 92,872 113,027 (a-24)
Tllinois 177,412 135,669 156,541 156,541 135,669 109,463 123246 133273 151,035 135,081
Indiana.. 111,688 88,543 76,892 92,503 76,892 138,633 119,200 137,500 76,892 120,000
Towa... 130,000 103212 103212 123,669 103212 173,270 154,300 103,212 103212 113,300
Kansas... 99,636 54,000 86,003 98,901 86,003 106,392 120,000 110,000 N.A. 105,000
Kentucky... 138,012 117,329 117,329 117329 117,329 139,456 117,329 117,329 126,000
Louisiana .. 130,000 115,000 115,000 115,000 115,000 191,693 167,000 115,000 132,620 145,000
Maine 70,000 (h)(e) 69,264 92,248 69,264 102,689 102,689 102,689 81,556 96,553
Maryland.. 150,000 125,000 87,500 125,000 125,000 130,560(b)  138,374(b) 130,050 (b) ... 117.751(b)
Massachusett 151,800 NA. 130262 130,582 127,917 172,062 159,535 131,802 137425 135,722
Michigan ... 159,300 111,510 112410 112,410 174204 135,340 250,000 145,000 163,537 145,000
Minnesota 119,850 77,896 89,877 113,859 (a-24) 171,413 119,059 119,059 101,858 115,107
Mississippi . 122,160 60,000 90,000 108,960 90,000 124,443 124,000 90,000 90,000 133,721
Missouri ... 133,821 86,484 107,746 116,437 107,746 90,612 124,467 120,500 107,746 105,872
Montana 108,167 86,362 88,099 115817 (a-6) 110,808 102,485 102,485 88,099 102485
Nebraska... 105,000 75,000 85,000 95,000 85,000 101,552 149,906 109,004 85,000 107,742
Nevada.. 149,573 63,648 102,898 141,086 102,898 117,030 127,721 117,030 ... 97,901
New Hampshire . 121,896 (e) 105,930 117913 105,930 105,930 117,913 100,171 ... 105,929
New Jersey 175,000 141,000 (a-1) 141,000 141,000 141,000 o 141,000 141,793 141,000
New Mexico.. 110,000 85,000 85,000 95,000 85,000 193,787 126,250 125,000 85,000 90,000
New York.. 179,000(d) 151,500 120,800 151,500 127,000 120,800 169,100 120,800 151,500 127,000
North Carolina 141,265 124,676 124,676 124,676 124,676 104,901 121,807 124,676 124,676 124,676
North Dakota.. 121,679 94,461 96,794 143,685 91,406 184,980 . 99,435 96,794 113,952
[0) 11 7/ F—— . 148,886 78,041 109,986 109,986 109,986 116,397 127,400 116,397 109,985 100,485
Oklahoma . 147,000 114,713 140,000 132,825 114,713 172,062 125,000 87,005 114,713 151,907
Oregon.. 98,600 (a-2) 76,992 82,220 72,000 171,204 190,410 142,464 147,324 ...
Pennsylvania (f) .. 187.818* 157,765% 135.228*% 156,264 156,264 135,228* 144,275 135228% 156,264  135228*
Rhode Island (g) 129,210 108,808 108,808 115,610 108,808 94,769 149,512 (a-23) 140,050 101,598
South Carolina... 106,078 46,545 92,007 92,007 92,007 92,007 185,517 92,007 104,433 104,134
South Dakota.. . 104,002 (h) 83,135 103,892 83,135 106,090 95,481 99,910 105,348 94,685
Tennessee.. 181,980(d)  60,609(e) 190,260 176,988 190,260 158,556 190,260 158,556 190,260 158,556
150,000 7,200() 125,880 150,000 (a-14) 139,140 . 137,500 198,000  225,000(j)
109,470 104,000 (a-1) 98,509 104,000 104,044 119,162 104,045 104,000 115,947
. 145,538 61,776 95,139 113,901 92,269 100,069 124,010 124,010 95,139 107,286
Virginia ..... . 175,000 36,321 152,793 150,000 162214 135,548 152,793 160,394 168279 157,538
Washington.. 166,891 93,948 116,950 151,718 116,950 167,868 147,012 125,400 116,950 125,400
West Virginia 150,000 (e) 95,000 95,000 95,000 125,000 95,000 95,000 95,000 75,000
Wisconsin.. 144,423 76,261 68,566 140,147 68,566 125,500 126,756 121,202 114,351 NA.
Wyoming... . 105,000 (a-2) 92,000 147,000 92,000 130,129 140,000 110,748 92,000 99,000
[E11F:1) | F—— 90,000 85,000 105286 52,492 68,152 88,915 60,850 100,000 88,915
No. Mariana Island: 70,000 65,000 80,000 40,800 (b) 54,000 40,800(b) 80,000 40,800 (b)
Puerto Rico ........ 70,000 .. 125,000 N.A. N.A. NA. NA. NA. N.A. N.A.
U.S. Virgin Islands .. 80,000 75,000 (a-1) 76,500 76,500 85,000 76,500 76,500 76,500 75,000

Sources: The Council of State Governments’ survey of state personnel
agencies and state websites, February 2014.

Key:

N.A. — Not available.

... — No specific chief administrative official or agency in charge of
function.

(a) Chief administrative official or agency in charge of function:

(a-1) Lieutenant governor.

(a-2) Secretary of state.

(a-3) Attorney general.

(a-4) Treasurer.

(a-5) Adjutant general.

(a-6) Administration.

(a-7) Agriculture.

(a-8) Auditor.
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(a-9) Banking.

(a-10) Budget.

(a-11) Civil rights.

(a-12) Commerce.

(a-13) Community affairs.

(a-14) Comptroller.

(a-15) Consumer affairs.

(a-16) Corrections.

(a-17) Economic development.
(a-18) Education (chief state school officer).
(a-19) Election administration.
(a-20) Emergency administration.
(a-21) Employment Services.
(a-22) Energy.

(a-23) Environmental protection.
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SELECTED STATE ADMINISTRATIVE OFFICIALS: ANNUAL SALARIES — Continved

State or other Civil Community Consumer Economic Election
Jurisdiction Budget rights Commerce affairs  Comptroller  affairs ~ Corrections development Education admin.
$177,266 $162,232 $91,014  $131,633 $105,403 $123,500 (a-13) $198,000  $72,686
167,568 153,720 136350 (a-12) 122710 (a-12) 136350 (a-12) 136350 129420
Arizona ... 140,000 123,651 300,000 98,133 117,702 135,000 160,000 (a-12) 85,000 (a-2)
Arkansas.. 90,736 . (a-17) N.A. 112,696 117,947 147,542 138,322 228,888 71,710
California. (a-24) 138,528 139,189 175,000 225,000 151,127 126,588
Colorado.. 156,465 124572 137.280 126,540 124,728 150,000 150,000 225,000 117,600
Connecticut . 152,626 110,000 170,000 187,000 110,000 127.500 160,000 170,000 185000 132,804
Delaware.. 147,370 79254 (a-2) 147,370 121,768 147370 127,590 160,145 81,128
150,000 93,000 N.A. 115,000 128972 97,698 140,000 140,000 275,000 N.A.
155,000 105,202 125,000 147,000 N.A. 130,000 149,000 169,500 127,500 85,000
140,220 101,688 133,536 133,536 107,580 133,536 133,536 150,000 80,004
119412 67,787 147,908 101,150 (a-3) 126,152 (a-12) 101,150 (a-2)
125,004 115,613 142,417 (a-12) 135,669 (a-3) 150228 (a-12) 203445 121,648
Indiana... 120,000 103,000 (a-17) 90,000 (a-8) 99,639 130,000 151,000 92,503 (c)
Towa... 136,500 97,460 105,000 98,592 121284 128,890 147,846 154,300 147,000 108,550
Kansas... 113,000 76,476 103,000 N.A. 115,000 90,000 125,000 108,529 170,000 (a-2)
Kentuck 144,759 117,822 137,865 113,474 106,152 86,928 93,324 250,000 225,000 73,500
Louisiana . 118,872 82,347 320,000 75,000 167,000 92,560 136,719 320,000 275,000 115,003
Maine 83,033 69,409 (a-17) (a-17) 90355 96,553 102,689 102,689 102,689 83,574
Maryland.. 166,082(b)  110,699(b)  155000(b) ... 125000 121,005(b) 166,082(b)  155000(b) 195000  109372(b)
Massachusetts.. 115,000 125,047 159,135 148277 169,861 148277 149,290 159,135 159,135 130,262
Michigan .. 250,000 145,000 151,500 136,253 146,450 191,410 (c)
Minnesota (a-24) 119,059 119,059 (a-17) (a-24) 111,426 119,059 119,059 119,059 (a-2)
Mississippi (a-6) (a-7) 130,000 (a-6) 82,000 132,761 176.500 307,125 80,000
Missouri ... 102,500 80,500 110,500 95,500 95,789 (a-3) 120,500 110,500 185,904 90,144
Montana 102,485 75,658 102,485 66,950 95.530 71,515 104,635 97.850 104,635 73,881
Nebraska.. 149,906 83,429 134,281 102,000 103,784 (a-3) 115,001 134281 200,000 87203
Nevada . (a-6) 87,773 127,721 102,898 74,367 127721 N.A. 124,908 (c)
New Hampshire . 105,930 80,971 114,554 106.575 100,171 117913 87423 114,553 (a-2)
New Jersey 133,507 120,000 (a-17) 141,000 141,000 136,000 141,000 186,600 141,000 115,000
New Mexico.. 95,950 N.A. 123,725 N.A. 110,088 81,448 107,060 123,725 126,250 85,000
New York. 169,100 109,800 120,800 120,800 151,500 127,000 136,000 1(d) 212,500 (k)
North Carolina (a-24) 98,446 135,000 155,159 N.A. 122,194 124,676 105,000

122,412 93,600 148,248 .. 122412 121452 124,980 119,784 110,192 48300
150,405 96,408 121,950 90,002 150,405 102,898 127,400 128,502 192,504 109,986

Oklahoma 90,000 NA. 90,000 NA. 100,000 105,000 132,309 N.A. 124373 105,665
Oregon.. 147,324 104,904 157,032 146,310 127,884 157,032 164,883 157,032 241,122 127,368
Pennsylvania (f) .. 149,497 132,949 142,741%* 121,526 142,025 118,827 150,253* 142,741%* 150,253* 102,240
Rhode Island (g) 154,151 81,363 (a-9) N.A. 119,343 (a-3) 145,644 185000(1) 203,000 137,573
South Carolina.... 128,060 N.A. 162,640 N.A. 92,007 106,762 154,879 (a-12) 92,007 90281
South Dakota.. (a-24) 437784 (a-44) (a-48) (a-40) 52447 106,090 123,064 109,803 51,200
Tennessee.. 142,476 116,964 (a-17) (a-17) 190,260 .. 158,556 190,260 211,408 121,560
Texas.. 141,400 91,900 A 129,250 150,000 126,150 260,000 151,500 215,000 (c)
Utah.... 137,871 80,679 129,018 113,691 130,187 129,018 116,594 129,247 200,782 100,014
Vermont 102,045 96,990 124,010 87,775 (a-24) 96,990 107,286 87.775 124010 95139
Virginia .... 162,470 80,558 160433 128,772 162,344 110,514 153,000 278,995 180,796 106,080
Washington.. (a-24) 104,491 151,704 (a-12) (a-24) (a-3) 163,056 (a-12) 121,618 (a-2)
West Virginia 98,616 NA. 95,000 95,000 (a-8) (a-13) 80,000 (a-13) 165,000 (a-2)
Wisconsin.. 124,977 96,963 o . 116,573 98,982 126,251 . 121307 106432
Wyoming.. . 112,500 78,087 147,145 N.A. (a-8) 125,520 135319 (a-12) 92,000 98,134
GUAM.ceecrreerrsssrrsssriennns 88,915 .. 88915 ... 83,400 55341 67,150 82,025 82025 61,939
No. Mariana Island: 54,000 49,000 52,000 52,000 40,800(b) 52,000 40,800(b) 45,000 80,000 53,000
Puerto Rico .... . NA. N.A. N.A. NA. N.A. NA. N.A. N.A. N.A. NA.
U.S. Virgin Islands ..... 76,500 60,000 76,500 (c) 76,500 76,500 76,500 85,000 76,500 135,000

(a-24) Finance. (a-38) Planning.

(a-25) Fish and wildlife. (a-39) Post audit.

(a-26) General services. (a-40) Pre-audit.

(a-27) Health. (a-41) Public library development.

(a-28) Higher education. (a-42) Public utility regulation.

(a-29) Highways. (a-43) Purchasing.

(a-30) Information systems. (a-44) Revenue.

(a-31) Insurance. (a-45) Social services.

(a-32) Labor. (a-46) Solid waste management.

(a-33) Licensing. (a-47) State police.

(a-34) Mental health. (a-48) Tourism.

(a-35) Natural resources. (a-49) Transportation.

(a-36) Parks and recreation. (a-50) Welfare.

(a-37) Personnel.
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SELECTED STATE ADMINISTRATIVE OFFICIALS: ANNUAL SALARIES — Continved

State or other Emergency Employment Environ. Fish & General Higher

Jurisdiction mgmt. services Energy  protection Finance  wildlife services Health education  Highways
$124,200 $84.276 $97.766 $144,196  $177.266  $105403 $97.766 $268,996 $201,144 $169,000

123252 107.964 180,000 136,350 129420 136,350 (a-43) 136.350 320,000 167,028

Arizona ... 100,000 77,970 100,000 135,000 (a-14) 160,000 116,000 136,000 300,000 128,700
Arkansas.. 93,389 146,729 87,246 128,960 (a6) 131415 131,161 215,448 166,464 165,022
California. 175,000 150,112 132,396 175,000 175,000 150,112 159,300 (c) (c) (a-49)
Colorado.. 105,000 117,504 130,000 144,876 126,540 144,876 130,404 215,000 146,040 138,000
Connecticut . 170,000 148,000 139,000 139,000 187,000 (c) 160,000 170,000 380,000 175,000
Delaware.. 90,715 96,066 NA. (a35) 147370 98,540 108,171 169,983 109,301 (a-49)
140,000 140,000 90,000 140,000 128,972 129,430 140,000 140,000 200,000 128,000

122,004 88,456 116,452 175,000 148,000 113,000 N.A. 175,000 497,000 120,000

116,172 86,364(b) 86,364(b) 86,364 (b) (c) 86,364 (b) (a-14) 325,008 86,364 (b)

121.596 119,995 84.489 114,587 104,790 132,600 148,595 121201 (a-49)

128,920 142,339 (a-42) 151,708 (a-10) (a-35) (a-6) 150228 190,000 (a-49)

135,000 118,565 75,000 120,943 130,000 81,421 (a-6) 137,500 163,001 (a-49)

Towa... 112,070 147,000 (a-17) 119,704 124,946 124,946 124,946 133,900 .. 155,709
(c) 108,000 71,600 105,019 115,000 73,320 114,000 190,000 197,000 (a-49)

Kentuck N.A. 76,125 137.865 102,900 137,865 N.A. 164,616 360,000 119236
Louisiana .. 130,008 108,621 137,197 167,000 123614 167,000 236,001 275,000 170,000
Maine 72,300 N.A. (a-38) 102,689 (a-6) 102,689 86,902 109.220 N.A. (a-49)
Maryland... 127.500(b)  116485(b)  130,050(b) (b)  166,082(b) (a6)  166082(b) 127500(b) 159,858
Massachusett 142,875 154,500 127,963 138,267 159,135 135,097 133,295 139,766 219,606 154,622
Michigan .. 146,450 123244 98,766 145,000 250,000 (c) 146,450 ... (a-49)
Minnesota 119,059 109,221 121,472 119.059 119,059 117.395 (a-6) 119,038 372,248 119,059
Mississippi. 107.868 122,000 137.996 120386 (a-6) 120,636 200,000 341,250 (a-49)
Missouri ... 97,508 94,510 85316 99,020 102,500 (© 95,789 120,504 170,500 (a-49)
Montana 80,249 100,156 98,520 102,485 95,530 102,485 o 102,485 296,229 (a-49)
Nebraska.. 101,552 103,185 93,497 120,000 (c) 97,440 107,719 149,286 169,450 (a-49)
Nevada...... 97,901 127,721 106,904 123,783 (a-14) 117,030 (c) 23,660(d) (a-49)
New Hampshire . 105,930 105,930 80,971 114,554 (a-10) 100,171 (a-6) 100,171 79,664 (a-49)
New Jersey 132,300 N.A. 100,000 141,000 133,507 105,783 (c) 141,000 141,000 123,500
New Mexico.. 116,150 95,950 106,050 106,050 126,250 e 106,050 123,725 126,250 N.A.
New York. 136,000 127,000 120,800 136,000 151,500 136,000 136,000 136,000 212,500 136,000
North Carolina 92,716 N.A. 118,000 (d) 116,886 121,807 525,000 161,080
North Dakota. 101,640 112,380 124296 114252 122,412 118,416 176,064 188,700 291,000 (a-49)
i 100,901 127,400 128,502 124,904 (c) 104,270 119,600 141,170 159,515 127,400
Oklahoma 75,705 106,000 90,000 123,013 108,000 123,033 120,000 194,244 394,983 (a-49)
Oregon.. 110,052 149,520 142,464 142,464 (a4) 142464 (a-6) 173,100 155,820 154,692
Pennsylvania (f) .. 135,003 125,164 119,981 150,253* 149,497 (c) 142,741%* 150,253* 121,174 136,235
Rhode Island (g) 88,177 130,152 75,154 108,460 (a-44) (a-23) (a-6) 134975 265,000(c) (a-49)
South Carolina... 99,910 N.A. 111,055 (c) 185,517 129.877 116,000 154,879 150,480 153,010
South Dakota .. 79,698 (a-37) (a-48) (a-35) 127308 110,334 (a-6) 110,334 345,998 (a-47)
Tennessee. 112,200 152,256 140,484 168,700 190.260 168,708 159.996 176.868 200,100 (a-49)
N.A. 157,410 . 167,070 (a-14) 180,000 142,500 210,000 188,163 (a-49)

N.A. 136,450 101,454 119,746 130,187 109,662 116,803 136,451 132,797 (a-49)

88275 100,818 107.286 102,960 102,045 94,786 101,338 121.451 124,010

Virginia .... 118,000 94,248 179,117 165,592 135,547 152,104 191,465 187,960 (c)
Washington.. 167.868 151,704 145,000 145,000 163,056 141,012 147,012 144,324 N.A. (a-49)
West Virginia 65,000 75,000 N.A. 95,000 (a-6) 75,000 80,004 175,000 N.A. 119,999
Wisconsin. 99,992 111,100 101,000 126,251 124,977 126,251 126,756 124355 525,000 (c)
Wyoming.. 91,188 140,000 103,107 118,902 N.A. 137,249 112,500 187,000 129,796 143328
Guam.... 68,152 73,020 55,303 60,850 88,915 60,850 60,528 74,096 195,000 88,915

No. Mariana Island 45,000 40,800(b) 45,000 58,000 54,000 40800(b) 54,000 80,000 80,000 40,800 (b)

Puerto Rico . N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.
US. Virgin Islands ..... 71250 76,500 69,350 76,500 76,500 76,500 76,500 76,500 76,500 65,000

(b) Salary ranges, top figure in ranges follow:

Hawaii: Employment Services, $122,940; Energy, $122,940; Environ-
mental Protection, $122,940; Fish and Wildlife, $122,940; Highways,
$122,940; Information Systems, $122,940; Licensing, $117,096; Parks and
Recreation, $122,940; Planning, $130,452; Post Audit, $122,940; Pre-Audit,
$122,940; Solid Waste Management, $117,096; Welfare, $134,352.

Maryland: For these positions the salary in the chart is the actual salary
and the following are the salary ranges: Adjutant General, $107,196—
$143,270; Administration, $107,196-$143,270; Agriculture, $107,196—
$143,270; Banking, $73,341-$117,751; Budget, $124,175-$166,082; Civil
Rights, $86,161-$115,000; Commerce, $124,175-$166,082; Consumer
Affairs, $78,233-$125,743; Corrections, $124,175-$166,082; Economic
Development, $124,175-$166,082; Elections Administration, $86,161—
$115,000; Emergency Management, $99,637-$133,112; Workforce
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Development, $92,640-$123,708; Energy, $99,637-$133,112; Environ-
mental Protection, $115,356-$154,235; Finance, $124,175-$166,082;
Health, $124,175-$166,082; Higher Education, $115,356-$154,235;
Information Services, $124,175-$166,082; Insurance, $124,175-$166,082;
Labor, $124,175-$166,082; Licensing, $86,161-$115,000; Mental Health
shared duties, $143,767-$237,562 (actual, $211,632) and $92,640-$123,708
(actual, $120,870); Natural Resources, $115,356-$154,235; Parks and
Recreation, $86,161-$115,000; Personnel, $99,637-$133,112; Planning
$107,196-$143,270: Pre-Audit $92,640-$123,708; Public Library,
$86,161-$115,000; Purchasing $80,160-$106,940; Revenue, $92,460—
$123,708; Social Services, $124,175-$166,082; Solid Waste Management,
$86,161-$115,000; State Police, $124,175-$166,082; Tourism, $92,640—
$123,708; Transportation, $124,175-$166,082; Welfare, $124,175-$166,082.
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State or other Info. Mental Natural Parks & Post
Jurisdiction systems  Insurance  Labor Licensing health resources  recreation Personnel — Planning audit

. $128.441 $91,014  $139.259 . $145,000 $141,000 $0  $160.440 (a-13)  $241,695
118,880 104436 136350 124,740 94,284 136,350 118800 134268 (a-8)
Arizona ... 131,387 115,650 126,069 109,037 131,500 122,200 125,000 140,000 o
Arkansas.. 139,793 129526 127,574 109,990 110,533 120,978 104,449 . 184,784
California. 175,000 139,189 175,000 150,112 (c) 175,000 150,112 150,112
Colorado.. 156,000 120,000 146,040 125,004 133,116 146,040 144876 126,540 138,000 (a-8)
Connecticut . 158,000 143,000 148,000 114914 (c) 150,720 151,230 160,000 141,600 (a-8)
Delaware.. 160,145 108532 119,040 97,714 (© 127,590 98539 117752 95,158 (a-8)
N.A. 133,158 140,000 67,000 120,000 140,000 113,000 100,000 115,000 128972
135,000 120394 121,570 85,000 180,000 141,103 113,000 128,748 (a-10) (a-8)

86,364(b) 110,544 133,536 82272(b) 119,508 133,536 86,364 (b) 133,536 91,656 (b) 86,364 (b)
(a-6) 101254 115336 83,116 123,593 91,561 99,548 (a-14)
(a-6) 135,081 124,090 (a-9) (a-45) 133273 (a-35) (a-6) (a-8)
Indiana. 115,000 105,000 105,000 100,000 107,990 115,000 84,445 116,000 104,000
Towa... 137,197 106,623 112,070 ... 124,130 128,890 (a-25) 124405
Kansas.. . 140,000 86,004 108,000 65,153 75,000 111,490 111,490 92,000 N.A. 115,296
Kentuck 136,500 100217 137.865 114,605 100,218 111,000 137,865 148,719 (a-8)
Louisiana . 150,000 115000 137,000 230,090 129210 115,627 128,690 108,930 N.A.
Maine 96,553 88,545 102,689 102,689 (a-45) 102,689 (a-35) 90355 N.A. N.A.
Maryland.. 166,082 (b) (b)  158974(b) 100,581(b) (b)(©) 148,778(b)  115000(b) 117416(b) 124848(b)  N.A.
Massachusetts. 170,000 131,802 106,080 117,299 (c) 159,135 138,627 151,519 159,135 (a-8)
Michigan .. 156,550 145000 151,500 151,500 136,253 145,000 123,107 143,065 (a-8)
Minnesota 133245 115107 119,059 105,456 (a-45) 119,059 117.395 (a-24) N.A. (a-8)
Mississippi 160,047 90,000 164,357 120,386 120,636 111,143 96,303 (a-8)
Missouri ... 110,500 120,500 120,500 95,260 114,378 120,500 110,500 95,789 102,500 107,746
Montana, 117,972 88,099 102485 90,509 100,829 102,485 99,373 87,568 97,850 119,326
Nebraska.. 134281 118728 134281 105,627 128,365 116,444 118,722 97,138 149,906 (a-8)
Nevada . 117,030 117,030 97,901 (c) 127,721 107,465 107,465
New Hampshire . 117,913 105930 105,930 105,930 105,930 114,554 91.965 88,933 (a-14)
New Jersey 140,000 130,000 141,000 (c) 125,000 110,000 141,000 95,000
New Mexico. 101,000 101,000 95,950 101,000 . 106,050 93,790 119,180 73,979 85,000
New York. 160,000 127,000 127,000 (c) (c) 136,000 127,000 120,800 1 151,500
North Carolina 155,066 124,676 124,676 N.A. 128,000 139,000 N.A. 124,676
North Dakota. 154,260 96,793 93,600 105,816 96,732 107.424 106,620
Ohio....ceneee 124,758 150,405 90,397 (m) (c) 127,400 98,300 99.382 128,502 (a-8)
Oklahoma 160,000 126,713 105,053 152,000 86,310 86,310 108,000
Oregon. 178,992 160,047 77,000 NA. 143076 NA. 142464 133,668 L 147324
Pennsylvania (f) .. 142,886 135.228%  150,253* 123,619 130,563 142,741* 132,949 145,018 145,018 (a-8)
Rhode Island (g) 137,604 (a-9) (a-21) (n) 143,206 (a-23) (a-23) 146,165 115,891 N.A.
South Carolina... 127,462 130,000 124,973 124973 (c) 129.877 120,379 120,493 N.A. 101,361
South Dakota .. . 116,699 88,071 100,000 NA. 100,786 106,090 88,050 106,090 N.A. (a-8)
Tennessee. 166,476 158,556 158556 101,772 158,556 168,708 84,792 158,556 N.A. (a-14)
Texas.. 175,000 175000 157,410 166,500 200,000 167,070 180,000 141,400 (a-8)
Utah... 132,797 111478 104,045 112,752 101,267 129247 109,662 111,520 137,871 (a-8)
‘Vermont 114,130 107286 100,818 86,258 117,499 124,259 94,786 101,837 .. (a-8)
Virginia ... . 160,650 156,848 118,136 114,240 175,000 152,793 130,560 141,689 (a-10) (a-8)
Washington.. 147,157 116,950 140,650 116,964 (a-45) 121,618 116.964 137.304 (a-24) N.A.
West Virginia 109,999 92,500 70,000 . (a-27) 75,000 75,000 70,000 (a-17) 91,750
‘Wisconsin. 121,200 118,676 86,464 111,608 111,608 126,251 107,954 111,100 s (a-8)
‘Wyoming.. 139,928 100,567 88,439 66,682 (c) 113,300 103,104 108,000 126,000 100,002
[ €11 | —— 88,915 88,915 73,020 88,915 75,208 60,850 60,850 88,915 88,915 100,000
No. Mariana Island: 45,000 40,800(b) 45,000 45,360 40800(b) 52,000 40,800(b) 60,000 45,000 80,000
Puerto Rico N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. NA. N.A.
USS. Virgin Islands ....... 71250 75000 76,500 76,500 70,000 76,500 76,500 76,500 76,500 55,000

Northern Mariana Islands: $49.266 top of range applies to the following
positions: Treasurer, Banking, Comptroller, Corrections, Employment
Services, Fish and Wildlife, Highways, Insurance, Mental Health and
Retardation, Parks and Recreation, Purchasing, Social/Human Services,
Transportation.

(c) Responsibilities shared between:

California— Health— Responsibilities shared between Director of Health
Care Services, $165,000 and Director Department of Public Health, $222,000.

California— Higher Education—Responsibilities shared between
Chancellor of California Community Colleges, $198,504 and California
Post-Secondary Education Commission (Vacant).

California—Mental Health— Responsibilities shared between Director
of Mental Health, vacant and Director of Developmental Services, $165,000.

Connecticut— Auditor — Responsibilities shared between John C.
Geragosian, $158,676 and Robert M. Ward, $163,744.

Connecticut—Fish and Wildlife—Responsibilities shared between
Director of Wildlife, $137,388, Director of Inland Fisheries, $121,558,
and Director of Marine Fisheries, $136,328.

Connecticut—Mental Health—Responsibilities shared between
Commissioner, Mental Health, $147,800, and Commissioner, Retarda-
tion, $150,000.

Delaware —Mental Health— Responsibilities shared between Director,
Division of Substance Abuse and Mental Health, Department of Health
and Social Services, $143,713, and Director, Division of Developmental
Disabilities Service, same department, $114,919.

Delaware —Social Services—Function split between two cabinet
positions: Secretary, Dept. of Health and Social Services: $147,370 (if
incumbent holds a medical license, amount is increased by $12,000; if
board-certified physician, a supplement of $3,000 is added) and Acting
Secretary, Dept. of Sves. for Children, Youth and their Families, $132,741.
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Public Public Solid
State or other Pre-  library utility Social waste State Trans-
Jurisdiction audit  dvpmt. reg. Purchasing Revenue services — mgmt. police Tourism  portation Welfare
Alabama... (a-14) $107,737  $103,490 $90,725 $91,014  $140,000 $100,198  $105403 $91,014 (a-29) (a-45)
Alaska... . 129420 129420 97,440 136,350 (a-27) 102,828 136,350 116,052 136,350 129,420
Arizona. (a-14) 70,048 133,574 116,000 145,000 173250 96,510 139,549 105,000 130,000 173250
Arkansas.. N.A. 108,629 125493 102,451 137,162 159,443 N.A. 117,610 94172 (a-29) (a-45)
California. (a-14) . 138,528 (a-26) 150112 203616 150,112 186.336 . 165000 175,000
Colorado... (a-14) 112,543 114,948 99,600 146,040 150,000 136,488 135,000 100,000 151,840 150,000
Connecticut .. (a-14) 134,640 137,686 140,844 170,000 170,000 139,395 170,000 133,900 175,000 170,000
Delaware.. (a-8) 83807 104,000 (a-26) 124,603 (c) 155,384 160,580 92,723 137995 115,022
Florida . 128972 95500 125000 135,000 112,000 140,000 113,000 127,500 N.A. 140,000 100,932
Georgia. (a-8) NA. 116452 132,000 158,000 171,600 80,187 140,000 125,000 187,979 137,940
86,364 (b) 120,000 116,172 116,172 133,536 133,536 82,272 (b) 205,008 133,536 94,428 (b)
(a-14) 95680 94010 (a6) 87156 (a-27) 116,542 64,667 174200 106475
(a-14) 100,511 107,508 (a-6) 142,339 150,228 (a-23) 132,566 (a-12) 150,228 142,339
Indiana.. 76,892 . 114,902 80,000 123,720 137,500 97,929 135,910 92,790 137,500 (a-45)
Iowa... . 108,555 137,197 125,008 103,126 152,955 154,300 (a-23) 128,890 99,570 147,014 124946
Kansas... 80,829 85,000 99,292 114,000 107,990 105,000 86,965 107,990 82,961 110,000 NA.
Kentucky . .. 91,947 121275 90142 121,632 105,922 79,739 111352 110250 137.865 (a-45)
Louisiana .. . 119,600 107,000 130,000 118,976 250,000 129,995 102,000 134,351 107,000 170,000 110411
Maine .... . (a-14) 90,667 117,104 68,723 96,553 109,220 74,297 96,553 (a-17) 102,689 (a-45)
Maryland.. . 110,000(b) 115,000(b) 150,000 (b) 120,026(b) (b) 114,167 (b) 166,082(b) 114,444(b) 166,082(b)  (a-45)
Massachusett: (a-8) 101,501 139,986 133295 149290 137,692 138267 216,185 133295 159,135 139,152
Michigan .. . .. 140,000 133,403 123244 145000 114,001 146,450 . 146,450 (a-45)
Minnesota (a-8) N.A. (c) 117291 119,059 (a-34) 119,059 117.395 115,107 119,059 (a-34)
Mississippi (a-8) 108,000 141,505 79,633 108,185 130,000 78,008 138,115 85,748 144354 130,000
Missouri ... 95,789 84504 105570 957789 110,504 120,504 72,500 107,688 75,500 168,396 97.804
Montana... . 124,621 91,680 98,125 ... 102485 102,485 102485 97,881 88,895 102,485 (a-45)
Nebraska.. . 103,784 99362 112,731 107,719 135,000 165,691 71,685 115,176 82,001 143,150 (a-45)
Nevada .. . (c) 123783 97901 127,721 127,721 (a-23) 127721 117,030 127,721 (c)
New Hampshire . (a-14) 91965 111687 75410 117913 121896 100171 105930 91,965 117913 100,171
New Jersey.... . . 125,301 130,000 128,000 (c) 108,128 132,300 90,000 141,000 127,200
New Mexico. 95,429 71,434 90,000 91,910 106,050 106,050 85,368 116,150 126,250 113,827 118,170
New York. . 151,500 212,500 127,000 136,000 127,000 136,000 136,000 136,000 1 136,000 136,000
North Carolina (a-8) 108,068 138849 112,000 128,000 111,601 111,426 118,815 98,758 135,000 93,634
North Dakota.. . . .. 99435 90,012 105,050 161,316 91272 103,668 114,432 150804 161316
Ohi0.uun.. . 150405 99902 124509 119600 127400 (©) 81,037 130000 100,006 99341 127,400
Oklahoma (a-14) 85,850 (c) 95000 123,126 185000 103,792 111,133 86,310 139,000 185,000
Oregon..... (a-10) 101,400 146,737 90,600 142,464 173,100 N.A. 142,464 N.A. 1727735 173,100
Pennsylvania (f) . (a-4) 121996 145241 115,013 142,741*%  150,253* 119,981 142,741 99.834 150253*  150,253*
Rhode Island (g) (a-14) 124420 125071 121,409 156,876 (c) (o) 148,937 (a-17) 130,000 (a-45)
South Carolina 92,007 NA. 171,683 112,602 139,167 154879 162,578 153,010 120,379 156,220 (a-45)
South Dakota.. 83,135 74,920 96,956 54,133 100,786 111,182 93,397 95,103 90,177 106,090 (a-45)
Tennessee. . 139428 126840 152256 74316 158,556 158,556 121,800 188,148 158,556 158,556 158,556
(a-14) 140,000 126250 134,330 (a-14) 210,000 N.A. 183,500 110,270 281,800 260,000
(a-24) 113,692 119,162 116,803 119,162 117,449 109,850 116,803 111,540 157.164 97257
(a-24) 90,106 131,019 101,338 99.570 124010 102,960 114,920 87.173 124010 107286
Virginia .... (a-14) 144276 (c) 138476 148144 147000 179,117 158088 164305 160433 147,000
Washington... (a-4) (a2) 128160 (a-6) (a-6) 163,056 (a-23) 151,704 NA. 163056 (a-45)
West Virgini: (a-8) 72,000 90,000 105,144 95,000 (a-27) 79,700 85,000 70,000 99,999 (a-27)
Wisconsin.. (a-8) 111,100 131,000 99489 121,707 123223 107,954 106,736 109,083 126249 101,000
Wyoming.. (a-8) 97,738 120,340 71,100 116,457 130,596 103,800 116,000 115,676 (a-29) (a-45)
[CTE 1| T—— 88,915 55,303 1200 88915 88,915 74,096 88,915 74,096 88,591 74,096
No. Mariana Island: 54,000 45,000 80,000  40,800(b) 45,000 40,800(b) 54,000 54,000 70,000 40,800(b) 52,000
Puerto Rico ., N.A. N.A. N.A. N.A. N.A. N.A. N.A. 108,000 N.A. N.A. N.A.
U.S. Virgin Islands . 76,500 53,350 54,500 76,500 76,500 76,500 76,500 76,500 76,500 65,000 76,500

Hawaii— Administration—There is no one single agency for Administra-
tion. The functions are divided among the Director of Budget and Finance,
Director of Human Resources Development and the Comptroller.

Hawaii—Finance — Responsibilities shared between Director of Budget
and Finance, $140,220, and Comptroller, $133,536.

Indiana — Elections Administration — Responsibilities shared between
Co-Directors Brad King, $79,129, and Trent Deckard, $78,554.

Kansas—Emergency Management— Responsibilities shared between
Adjutant General, $106,392, and Deputy Director, $72,000.

Maryland —Mental Health— Responsibilities shared between Execu-
tive Director of Mental Hygiene Administration,$211,632, and Director
of Developmental Disabilities Administration,$120,870.

Massachusetts—Mental Health—Responsibilities shared between
Commissioners Marcia Fowler, $149,346, and Elin M. Howe, $148,277.
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Michigan—Elections Administration—Responsibilities shared
between Secretary of State Ruth Johnson, $112,410,and Bureau Director
Christopher Thomas, $123,244.

Michigan—Fish and Wildlife — Responsibilities shared between Chief
of Fisheries, $110,226, and Chief of Wildlife, $110,004.

Minnesota—Public Utility Regulation —Responsibilities shared
between five commissione’s with salaries of $97,115 for each.

Missouri—Fish and Wildlife — Responsibilities shared between Admin-
istrator, Division of Fisheries, Department of Conservation, $100,344;
Administrator, Division of Wildlife, same department, $82,872.

Nebraska—Finance —Responsibilities shared between Auditor of
Public Accounts, $85,000; Director of Administration, $149,906; and
State Tax Commissioner, $135,000.
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Nevada—Elections Administration — Responsibilities shared between
Secretary of State, $102,898; Deputy Secretary of State for Elections,
$107,465: and Chief Deputy Secretary of State, $117,030.

Nevada—Health and Welfare —Responsibilities shared between
Director, Health and Human Services, $127,721, and Division Admin-
istrator, $123,783.

Nevada—Mental Health—Responsibilities shared between Director,
Health and Human Services, $127,721,and Division Administrator, $123,783.

Nevada—Public Library Development—Responsibilities shared
between Director, Department of Tourism and Cultural Affairs, $117,030,
and Division Administrator, Library and Archives, $97,901.

New Jersey — General Services—Responsibilities shared between Act-
ing Director, Division of Purchase and Property, Dept. of the Treasury,
$130,000 (acting), and Director, Division of Property Management and
Construction, Dept. of the Treasury, $120,000.

New Jersey —Mental Health— Responsibilities shared between Assis-
tant Commissioner Lynn Kovich, Division of Mental Health Services, Dept.
of Human Services, $128,000, and position of Deputy Commissioner
Elizabeth Shea, Division of Developmental Disabilities, Dept. of Human
Services, $128,000.

New Jersey —Social Services— Responsibilities shared between Com-
missioner, Department of Human Services, $141,000, and Commissioner,
Department of Children and Families, $141,000.

New York — Licensing— Responsibilities shared between Commissioner,
State Education Department, $212,500; Secretary of State, Department
of State, $120.,800.

New York —Mental Health —Responsibilities shared between Commis-
sioner of Office of Mental Retardation and Developmental Disabilities,
$136,000, and Commissioner of Office of Mental Health, $136,000.

Ohio—Finance —Responsibilities shared between Assistant Director
of Budget and Management,$134,056, and Deputy Director, Office of
Budget and Management, $95,014.

Ohio—Mental Health—Responsibilities shared between Director of
Dept. of Mental Retardation and Developmental Disabilities, $126,089,
and Director, Dept. of Mental Health, $116,397.

Ohio—Social Services—Responsibilities shared between Director, Dept.
of Job and Family Services, $127,400; Superintendent of Dept. of Education,
$192,504; Executive Director of Rehabilitation Services Commission,
$108,992: and Director of Dept. of Aging, $119.808.

Oklahoma—Public Utility Regulation—Responsibilities shared
between three Commissioners, $116,713, $114,713 and $114,713 and
General Administrator, $104,000.

Pennsylvania—Fish and Wildlife —Responsibilities shared between
Executive Director of (Fish), $30,054, and Executive Director (Game),
$124,460.

Rhode Island—Higher Education—Serves a dual role as Commissioner
of Higher Education and as the President of the Community College of
Rhode Island.

Rhode Island —Social Services — Responsibilities shared between Com-
missioner, Office of Health and Human Services, $141,828, and Director of
the Dept. of Human Services, $129,627, and reports to the Commissioner,
Office of Health and Human Services.

South Carolina— Environmental protection — Responsibilities shared
between Commissioner Catherine Templeton, $162,578 (BS), and Director
Alvin Taylor, $129,877 (B).

South Carolina—Mental Health—Responsibilities shared between
Director for Disabilities and Special Needs, $139,967, and Director of
Mental Health, 166,692.

Texas—Elections Administration— Responsibilities shared between
Secretary of State, $125,880; and Division Director, $111,100.

U.S. Virgin Islands—Community Affairs—Responsibilities for St.
Thomas, $74,400; St. Croix, $76,500; St. John, $74,400.

Virginia—Highways — Responsibilities shared between Charles Kilpat-
rick, $198,450, and Gregory A. Whitley, $204,044.

Virginia—Public Utility Regulation—Functions shared between
Communications, William Irby, $157,577; Energy Regulation, William
F. Stephens, $157,538; Utility and Railroad Safety, Massoud Tahamtani,
$154,629.

Wisconsin—Highways — Function currently split among various divi-
sions, and the department is also currently going through a reorganiza-
tion. The department secretary has overall responsibility.

Wyoming—Mental Health—Responsibilities shared between State
Hospital, William Sexton, $150,000, and Life Resource Center, Richard
Dunkley, $96,648.

(d) These individuals have voluntarily taken no salary or a reduced
salary:

Alabama— Governor Bentley is not accepting a salary until the unem-
ployment rate in Alabama drops.

Florida— Governor Rick Scott does not collect his salary.

Nevada—Higher Education—Chancellor Dan Klaich—elected to
receive a lower wage than authorized.

New York—Governor Andrew Cuomo has reduced his salary by 5
percent.

New York —Commissioner and Chair of Empire State Development,
Kenneth G. Adams, chooses to receive $1 in salary.

North Carolina—State Budget Officer Art Pope chose not to receive
pay for performing the duties of State Budget Director.

Tennessee —Governor Haslam returns his salary to the state.

(e) In Maine, New Hampshire, Tennessee and West Virginia, the
presidents (or speakers) of the Senate are next in line of succession to
the governorship. In Tennessee and West Virginia, the speaker of the
Senate bears the statutory title of lieutenant governor.

(f) The Pennsylvania entries with asterisks denote that 1.7 percent
of the officeholders’ salary is being repaid as part of the management
pay freeze.

(g) A number of the employees receive a stipend for their length of
service to the State (known as a longevity payment). This amount can
vary significantly among employees and, depending on state turnover,
can show dramatic changes in actual salaries from year to year.

(h) $63,654 Part-time.

(i) Lieutenant governor receives additional pay when serving as
acting governor.

(j) This agency is now a self-directed state agency.

(k) The statutory salary for each of the four members of the Board
of Elections is $25,000, including the two co-chairs, Douglas A. Kellner
and James A. Walsh.

(1) The Rhode Island Economic Development Corporation is a quasi-
public agency.

(m) Numerous licensing boards, too many to list.

(n) Varies by department.

(0) Solid waste is managed by the Rhode Island Resource Recovery
Corporation (RIRRC). Although not a department of the state govern-
ment, RIRRC is a public corporation and a component of the State
of Rhode Island for financial reporting purposes. To be financially
self-sufficient, the agency earns revenue through the sale of recyclable
products, methane gas royalties and fees for its services.
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STATE ECONOMIC TIMELINE 2008-2015

2008

April 9, 2008: Governor Paterson announces budget agreement with Legislature for FY2008-09.
The enacted budget spends less than was proposed in the Executive Budget. Additionally, State
agency operations spending growth will be limited to just 1 percent.

April 24, 2008. Governor Paterson asks the Legislature, Attorney General, Comptroller and
Chief Judge to reduce their agency’s operating costs by 3.35% over the course of 2008-09 fiscal
year, similar to what he has requested of his executive agencies.

May 12, 2008: Division of Budget estimates projected General Fund deficits of $5.0B in 2009-
10, $7.7B in 2010-11, and $8.8B in 2011-12.

July 29, 2008: Governor Paterson announces that the out-year projected deficits have increased
to $6.4B in 2009-10, $9.3B in 2010-11, and $10.5B in 2011-12. He calls the Legislature to
Albany for a special economic session.

July 30, 2008: Governor Paterson implements a 7% reduction in executive agency spending on
top of the already-announced 3.35% reduction from April. Asks the Legislature to cut an
additional $600M, which should close the current year deficit.

August 20, 2008. Governor and Legislature agree to a $1B savings package that eliminates the
current year deficit and reduces the projected 2009-10 deficit to $5.4B.

September 5, 2008. Governor’s budget call letter directs executive agencies to submit zero-
growth budgets for 2009-10 fiscal year.

October 28, 2008. Division of Budget projects a current year deficit of $1.5B, with out-year
deficits of $12.5B in 2009-10, $15.8B in 2010-11, and $17.2B in 2011-12.



December 16, 2008. Governor submits his executive budget for 2009-10, which eliminates
current year deficit and projected 2009-10 deficit of $13.7B. Budget contains $9.5B in recurring
spending cuts, $3.1B in recurring revenue, and $1.1B in one-shot revenue and spending actions.
This reduces the out-year projections to a deficit of $1.8B in 2010-11 and $4.0B in 2011-12.

2009

January 29, 2009. Division of Budget announces projected out-year deficits of $2.0B in 2010-
11,%$4.2B in 2011-12, and $5.6B in 2012-13, based on the Governor’s 30-day budget
amendments for the 2009-10 executive budget.

March 29, 2009. Governor and Legislature agree to a balanced 2009-10 state budget that
includes $6B in recurring spending cuts and General Fund spending growth of less than 1%.

May 15, 2009. Division of Budget projects out-year deficits, based on the current year enacted
budget, of $2.2B in 2010-11, $8.8B in 2011-12, and $13.7B in 2012-13.

July 30, 2009. Division of Budget projects out-year deficits, based on the current year enacted
budget, of $4.6B in 2010-11, $13.3B in 2011-12, and $18.2B in 2012-13.

September 14, 2009. Details of state workforce reduction initiative are announced: 1,089
people have voluntary left the state executive branch payroll in exchange for one-time lump sum
severance payment. Vacated positions are not to be refilled, and an additional 2,263 positions
are subject to attrition and/or defunded.

November 3, 2009. Division of Budget projects out-year deficits, based on the current year
enacted budget, of $6.4B in 2010-11, $14.3B in 2011-12, and $19.1B in 2012-13.

November 5, 2009: Governor Paterson calls special session of Legislature to address current-
year budget deficit of $3.2B and to reduce next year’s projected deficit by $2B.



2010

January 19, 2010. Governor Paterson submits executive budget that closes projected $7.4B
deficit for 2010-11, $5.5B of which comes from recurring spending reductions. General Fund
state spending projected to increase by 0.9%. Out-year projected deficits are $6.3B in 2011-12,
$10.5B in 2012-13, and $12.2B in 2013-14.

February 9, 2010. Governor submits his 30-day amendments to the 2010-11 executive budget
proposal, which identify an additional $750M budget deficit, bringing the total projected deficit
to $8.2B for 2010-11.

April 27, 2010. Governor announces furlough plan for executive branch employees.

May 28, 2010. Legislature passes early retirement incentive for state employees.

August 11, 2010. Budget passed by Legislature. Out-year deficits now projected as $8.2B in
2011-12, $13.5B 2012-13 and $15.6B in 2013-14. State operating expenditures projected to
increase by 0.1% for the 2010-11 fiscal year.

November 9, 2010. Division of Budget projects out-year deficits of $9.0B in 2011-12, $14.6B
in 2012-13, and $17.2B in 2013-14.

2011

February 1, 2011. Governor Cuomo’s executive budget proposal. Closes projected $10B
deficit in part with $8.9B in recurring spending reductions. All Funds spending to be reduced by
$2.7B, General Fund spending to increase by less than 1.0%. In addition to recurring revenue
and expenditure changes, out-year assumptions are changed with regard to spending growth,
with reduces projected deficits to $2.3B in 2012-13, $2.5B in 2013-14, and $4.4B in 2014-15.

March 27, 2011. Governor and Legislature reach budget agreement. The Unified Court System
absorbs a $170M budget reduction. State Operating Funds budget to grow by 2.9%, All Funds



spending to decrease by 2.1%. Projected out-year deficits of $2.4B in 2012-13, $2.8B in 2013-
14, and $4.6B in 2014-15.

June 22, 2011. Governor announces new five-year collective bargaining agreement with CSEA
to cover April 1, 2011 through March 31, 2016. Annual salary increases of 0%, 0%, 0%, 2%,
and 2%. Contract contains Deficit Reduction Leave provisions (i.e., unpaid furlough days) and
some protection from layoffs for represented employees.

October 17, 2011. After an initial contract agreement was voted down by the PEF membership,
Governor announces new four-year collective bargaining agreement with PEF to cover April 1,
2011 through March 31, 2015. Annual salary increases of 0%, 0%, 0%, and 2%. Contract
contains nine Deficit Reduction Leave days (i.e., furlough days) to be used in FY2011-12 and
FY2012-13. These furlough days will be repaid over a 39-pay period time frame beginning in
March 2015. Some protection from layoffs for represented employees are included.

November 22, 2011. Division of Budget delivers updated projection of out-year budget deficits
of $3.2B in 2012-13, $3.3B in 2013-14, and $4.8B in 2014-15.

2012

January 17, 2012. Governor Cuomo’s FY2012-13 executive budget proposal includes zero
growth in total state agency spending. Education & health spending to increase by 4%, offset by
flat or reduced budgets in other program areas. State Operating Funds expenditures to increase
by 1.9%; All Funds spending to remain flat. Out-year deficits projected as $0.7B in FY2013-14,
$3.0B in FY14-15, and $3.7B in FY2015-16.

January 31, 2012. Governor announces ratified collective bargaining agreement with Police
Benevolent Association of NYS to cover April 1, 2005 through March 31, 2015. In addition to
significant retroactive salary increases covering April 1, 2005 through March 31, 2010 , annual
salary increases of 0%, 0%, 0%, and 2% for the period April 1, 2011 through March 31, 2015.
Contract contains Deficit Reduction Leave provisions (i.e., unpaid furlough days) and some
protection from layoffs for represented employees.

March 27, 2012. Governor and Legislature agree on FY2012-13 enacted budget. Total state
agency spending to remain flat. General Fund spending to increase by 2.3%. All Funds



expenditures to remain flat. Tier VI pension reform enacted. Out-year deficits projected to be
$1.0B in FY2013-14; $3.4B in 2014-15, and $4.1B in 2015-16.

June 18, 2012. Governor announces collective bargaining agreement with NYS Correction
Officers and Police Benevolent Association of NYS to cover April 1, 2009 through March 31,
2016. In addition to significant retroactive salary increases covering April 1, 2009 through
March 31, 2011, annual salary increases of 0%, 0%, 0%, 2%, and 2% for the period April 1,
2011 through March 31, 2016. Contract contains Deficit Reduction Leave provisions (i.e.,
unpaid furlough days) and some protection from layoffs for represented employees.

August 10, 2012. Division of Budget updates FY2012-13 financial plan: Out-year deficits
projected to be $1.0B in FY2013-14, $3.6B in 2014-15, and $4.4B in 2015-16.

2013

January 22, 2013. Governor’s 2013-14 executive budget proposal. Closes larger-than-expected
deficit of $1.4B due to the effects of Hurricane Sandy in fall 2012. General Fund expenditures
to remain flat; All Funds expenditures to increase by 0.6%, much of this increases is federal
disaster assistance for Hurricane Sandy. Education spending to increase by 4.4%. Out-year
budget gaps are projected as $2.0B in FY2014-15, $3.7B in FY2015-16, and $4.2B in FY2016-
17.

June 4, 2013. Governor announces ratified collective bargaining agreement with United
University Professionals to cover April 1, 2011 through March 31, 2016. Annual salary
increases of 0%, 0%, 0%, 2%, and 2%. Contract contains Deficit Reduction Leave provisions
(i.e., unpaid furlough days) and some protection from layoffs for represented employees.

March 21, 2013. Governor and Legislature agree on FY2013-14 enacted budget.

July 30, 2013. Comptroller’s report on enacted budget and financial plan: “There’s no doubt
New York is in a better budget position now than it was a short time ago. New York State has
made strides toward achieving equilibrium between recurring revenues and ongoing
expenditures. The State Fiscal Year (SFY) 2013-14 Enacted Budget continues such steps and
reduces out-year gaps, relative to earlier projections....”



June 19, 2013. Division of Budget projects FY2013-14 General Fund expenditures to increase
by 3.7%; All Funds expenditures to increase by 5.6%.

November 25, 2013. Division of Budget releases updated financial plan. Projected out-year
budget deficits of $1.7B in FY2014-15 and $2.9B in both FY2015-16 and FY2016-17.

2014

January 9, 2014. Governor Cuomo delivers State of the State speech. “When we were here
three years ago, we were looking at a $10 billion deficit, it was historic. And it made us all quake
in our boots. I know it did for me. We have gone from a $10 billion deficit to a $2 billion
surplus in just three short years.”

January 21, 2014. Governor releases proposed FY2014-15 executive budget. ““...we have held
spending below 2% for three years. We brought down the level of State debt at the same time.
And we have gone from a $10 billion deficit to a $2 billion surplus....Three years a $10
billion deficit turned to a surplus, jobs are up, spending is down; unemployment is down in every
region of the state of New York.”

February 24, 2014. Division of Budget releases updated financial plan for FY2014-15.
General Fund spending projected to grow 3.4%; All Funds expenditures to grow by 1.0%. Out-
year budget surplus projections are: $0.2B in FY2015-16, $0.2B in FY2016-17, and $0.2B in
FY2017-18.

March 29, 2014. Governor and Legislature agree to FY2014-15 enacted budget.

April 17, 2014. Governor announces collective bargaining agreement between the MTA and the
Transit Workers Union to cover April 1, 2012 through March 31, 2016. Annual salary increases
of 1%, 1%, 2%, 2%, and 2%.

June 16, 2014. Moody’s Investor Service upgrades New York’s credit rating on general
obligation debt and personal income tax revenue bonds to Aal, highest rating since 1964.



June 20, 2014. Fitch upgrades New York’s credit rating to AA+ with stable outlook.

July 14, 2014. Comptroller’s report on 14-15 enacted budget and financial plan: “New York
has made significant budgetary improvements since the Great Recession to put it on solid
financial footing, and the result is that the state’s fiscal condition is the best it has been in
years...New York State ended State Fiscal Year (SFY) 2013-14 in its strongest financial
condition since the Great Recession... A broad-based, wealthy State economy; a long history of
closing annual budget gaps, recently with more structurally balanced solutions; and the well-
funded State pension system were identified as strengths that contributed to the [credit rating
agency] upgrades.”

July 17, 2014. Governor announces collective bargaining agreement between the LIRR and the
United Transportation Union to cover April 1, 2010 through March 31, 2016. Total salary
increase of 17% over 6.5 years. Includes some union concessions on employee health care and
pension contributions.

July 23, 2014. Standard & Poor’s upgrades New York’s credit rating to AA+ with stable
outlook.

November 24, 2014: Division of Budget releases mid-year financial plan update. Current year
surplus of $4.8B, to be deposited in an “undesignated reserve.” FY2015-16 projected deficit
of $0.04B, surpluses of $0.3B in FY2016-17 and $0.6B in FY2017-18.

2015

January 1, 2015. Governor Cuomo inaugurated for a second term. “We restored the economy;
we created 500,000 private sector jobs. This state today has 7.6 million jobs, more than have
ever existed in the history of the State of New York. That is what we have today. We turned a
$10 billion deficit into a $5 billion surplus.”

January 21, 2015. Governor releases executive budget proposal for FY2015-16 simultaneously
with his State of the State address.



March 29, 2015. Governor and Legislature agree to FY2015-16 budget. General Fund
expenditures projected to grow by 6.6%; All Funds to grow by 3.1%. Out-year budget surpluses
projected as $0.3B in FY2016-17; $1.7B in FY2017-18 and $1.6B in FY2018-19.

April 28, 2015. Comptroller’s report on enacted budget: “In the sixth year of national
economic recovery, New York State’s short-term financial condition continues to improve. After
closing deep projected budget gaps just a few years ago, the State now faces the unusual and
more welcome challenge of how best to capitalize on an extraordinary inflow of one-time
resources from monetary settlements — more than $6 billion in unforeseen receipts....The broad
and vague statutory language creating the new Dedicated Infrastructure Investment Fund (DIIF)
leaves open the possibility that the fund will be neither dedicated nor used primarily for
infrastructure investment. Instead, the DIIF could effectively become an undesignated reserve
fund to be used largely at the discretion of the Executive. Much of the settlement money could
be spent with no required public reporting. In addition, the new fund does not incorporate all of
the settlement resources, capturing $4.55 billion of the $6.29 billion in settlements received or
expected to be received in SFY 2014-15 and beyond.”
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THE CONTINUING PROBLEM OF JUDICIAL PAY DISPARITY

Since 1977, when the State assumed court funding responsibility and all judges of our
major courts were added to the State payroll, there have been major problems with inter- and
intra-court disparities in judicial compensation. These disparities have inspired dozens of
lawsuits brought by individual judges and groups of judges, as well as several efforts in the
Legislature, to produce a more rational judicial pay structure. Very few of these lawsuits have
succeeded.! Even the successful lawsuits have had a limited impact, affecting only a small
number of courts and judges. Few lawsuits have challenged the disparate salary levels between
judges of different court levels, even though many judges of courts exercising limited
jurisdiction earn higher salaries than judges of other courts exercising equal or greater
jurisdiction.?

At the present time, the problem of pay disparity affects at least 355 judges, or about
28% of the judiciary.” The first quadrennial judicial salary commission, sitting in 2011, took no
position on this issue. Its recommendations were limited to across-the-board percentage
increases in judicial pay that had the effect of modestly aggravating existing disparities. This
memorandum will summarize the history and scope of the pay disparity problem, including past
efforts to remedy it.

II

In 1979, as part of the first legislatively-authorized judicial pay raise following enactment
of the UCBA,* the Chief Administrative Judge was directed to study “whether unreasonable
disparity exists in the compensation of judges of the same rank in different parts of the state.
Such a study was needed because the new judicial salary structure created by enactment of the
UCBA, which mandated that all county-level and city-level judges become State employees at

995

! The most dramatic of these successes doubtless was the 1991 case of Deutsch v. Crosson. In this case, the Court
held that the then existing statutory disparity in pay between Family Court Judges in Nassau County ($95,000) and
Family Court Judges in New York City ($86,000) violated State and Federal constitutional equal protection
imperatives.
? E.g., The 50 District Court Judges in Nassau and Suffolk Counties earn $156,200 annually while enjoying
jurisdiction over misdemeanors and small civil cases. By contrast, 59 County Court Judges across the State earn
$152,500 (plus two others earn $154,300) while enjoying jurisdiction over all major felonies, small civil cases and,
in many instances, Family Court and Surrogate’s Court matters as well. Another illustration: the two full-time City
Court Judges in the City of Long Beach, in Nassau County, earn $150,600, more than 3.5% less than the neighboring
District Court Judges although they all exercise exactly the same jurisdiction.
* See Attachment I for the current judicial pay schedule. Even a cursory examination of this schedule will reveal the
breadth of New York’s pay parity problems.
*L. 1976, c. 966 [directing State assumption of the costs of operating the courts in New York, costs that, theretofore,
had been borne by county and city governments].
>L. 1979, c. 55, §4.
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salary levels fixed by local governments prior to April 1, 1977, lacked logic or equity.® Salaries
of judges of the same rank and responsibility varied greatly between localities, and sometimes
even within the same locality.” For example, in Albany County, County Court Judges were paid
higher salaries than their Family and Surrogate’s Court colleagues. In neighboring Rensselaer,
Saratoga and Schenectady Counties, all the County Court Judges earned significantly less than
their Albany counterparts. In Dutchess County, a short distance south, the Surrogate was paid
considerably more than the County and Family Court Judges. To the north, county-level judges
in Clinton County were paid more than all other county-level judges throughout the entire Fourth
Judicial District, including judges of far more populous counties like Saratoga and Schenectady.®
Indeed, Clinton County’s judges were paid more than all the county-level judges in Onondaga
County, which includes Syracuse, the State’s fifth largest city.

The City Courts outside New York City also had their share of salary disparities.” For
example, a Judge of the Utica City Court earned $38,000, while a Judge of the Buffalo City
Court — a significantly larger venue with an arguably higher cost of living — earned only
$32,000. Likewise, a Rochester City Court Judge earned $33,900, while a Judge of the Syracuse
City Court earned $33,280. Even more dramatically, the City Judges of White Plains and
Yonkers, cities much smaller than Buffalo and Rochester, earned $40,500 and $41,000,
respectively.'

In the face of these and many other salary anomalies, the Chief Administrative Judge’s
Report, published in December 1979, recommended amendment of the Constitution to effectuate
a merger of the trial courts. Alternatively, it proposed equalizing the salaries of all county-level
judges and New York City Civil and Criminal Court Judges with those of Justices of the
Supreme Court — coupled with proportionate salary levels for judges of the remaining State-paid
trial courts. The Legislature neither followed these recommendations nor otherwise undertook to

® See [former] Judiciary Law §220(6)).
” These discrepancies were the result of local politics and local finances. When they bore court-funding
responsibility, some localities were more generous with their judges; some less so. In some places, a higher salary
was paid a judge because of the fortuity of his or her good political or personal connection to the local executive or
legislature; and, conversely, where a local judge was out of favor, he or she might be paid a lesser salary than a
judge of equal rank in a neighboring locality or even than another judge of his or her own locality. With enactment
of the Unified Court Budget Act, these purely-local decisions became built into State law and bound the State
Judiciary into the future.
® These disparities continue to the present day, notwithstanding that Clinton County’s population is slightly more
than 81,000 while Schenectady’s is approximately 155,000 and Saratoga’s is almost 224,000. Source: US Census
2013 Population Estimate.
° City Courts in New York have either full-time judges (i.e., those who are not permitted to practice law on the side)
or part-time judges (i.e., those who are permitted to practice law), or a mixture of both. As part of the judicial pay
raise enacted in 1984, disparities in the salaries of the part-time judges were eliminated as a uniform salary structure
was adopted for them. See L. 1984, c. 986. No comparable adjustments were made in salaries of full-time judges,
however. They saw only a uniform percentage increase, which, ironically, only had the effect of aggravating
existing pay disparities.
'°To be sure, some minimal effort was made in 1979, as part of the first pay raise received by judges following their
becoming State-paid, to mitigate inherited salary disparities. Accordingly, a baseline minimum was fixed for the
salaries of full-time City Court Judges. Even with this change, however, many City Court salaries remained wildly
disparate.
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rectify the pay disparity problem. Instead, it enacted two more straightforward percentage pay
increases for judges, and called for further study of the pay parity issue.'" In 1985, when salaries
were next adjusted, the Legislature ignored the parity issue. In 1987, it commissioned a further
study (the Jones (I) Commission), which called for full pay parity among judges of the major
trial courts. That study, too, was filed away with no implementation.'?

The Executive has been no more successful in finding a way to deal with the pay
disparity problems. In late 1992, Governor Mario Cuomo established a Jones (II) Commission
by executive order, with a direction to inquire into these problems. This Commission produced
nothing more than the following recommendation:

“[TThe Commission has determined [the pay disparity] issue to be complex,
requiring detailed examination of many factors. Proper consideration of this
subject would require extensive study and evaluation. For these reasons, this
Commission has recommended that the issue of uniform compensation be studied
[in the future by a continuing Temporary Commission on Judicial
Compensation].” See Jones (II) Report, p. 12.

No study or Temporary Commission followed.

From 2005 through 2010, Chief Judges Kaye then Lippman repeatedly called for
elimination of inappropriate inter and intra court pay disparities as part of general judicial salary
reform proposals submitted to the Legislature. Specifically, they urged that mandatory salary
minimums be established, as follows: (1) for County, Family and Surrogate Judges, 95% of a
Supreme Court Justice’s salary; (2) for NYC Civil and Criminal Court Judges, and District Court
Judges, 93% of a Supreme Court Justice’s salary; and (3) for City Court Judges, 90% of a
Supreme Court Justice’s salary.” These efforts have also been unsuccessful."

History shows that judicial pay disparities have persisted for nearly four decades despite
the Judiciary’s reform efforts and a series of legislative and gubernatorial blue ribbon panels
established for the express purpose of rectifying the problem.

1 See L. 1980, c. 881, §17.
'2 In the years since 1977, the Legislature acted frequently to convert part-time City Court judgeships to full-time.
When doing so, the Legislature has almost invariably conferred upon the new judgeships (approximately 50-60 in
number) the lowest full-time salary then being paid a City Court judge. The result is that there has been a
proliferation of such judgeships being paid at the low end of the City Court salary spectrum. This has aggravated the
disparity problem even further.
B See “New York State Unified Court System: Legislative Proposal to Adjust Judicial Compensation”, 2005.
 Critically, there is no indication that this lack of success was the result of fears that curing pay disparities would be
too costly. The fact is that the cost of curing judicial pay disparities in the manner proposed by Chief Judge Kaye’s
2005 salary report would be approximately $4.5 million (based on present salary levels), although, in actuality, it is
likely considerably less because of offsets associated with the fact that many of the judges affected by disparity serve
for extended periods on other courts where their compensation is such that they actually earn salaries equal to or in
excess of those necessary to correct for any pay disparity. Judiciary Law §224 [providing that judges on temporary
assignment to a court the judges of which earn greater compensation than the assigned judge are entitled to that
greater compensation for the duration of their temporary assignment].
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HISTORY OF JUDICIAL SALARY REFORM IN NEW YORK

New York State’s Unified Court System consists of an appellate court of last resort, the
Court of Appeals; two intermediate appellate courts, the Appellate Division of the Supreme
Court, which sits in each of the State’s four Judicial Departments, and the Appellate Term of the
Supreme Court, which sits in the First, Second, Ninth, Tenth, Eleventh, Twelfth and Thirteenth
Judicial Districts; and 11 separate trial courts, including the Supreme Court, the Court of Claims,
the County Court!, the Family Court, the Surrogate’s Court, the New York City Civil Court, the
New York City Criminal Court, the District Court, the City Courts outside of New York City and
the Town and Village Justice Courts.

Prior to April 1, 1977, the State paid only the salaries of the judges of the Court of
Appeals, the justices of the Appellate Division and the Appellate Term, the justices of the
Supreme Court and the judges of the Court of Claims. Judges of the other courts were paid by
local governments at salaries fixed by those local governments.

As of April 1, 1977, however, the State assumed responsibility for paying the full
operational costs of all its courts except for the Town and Village Justice Courts. L. 1976, c. 966
[enacting section 220 of the Judiciary Law, constituting the Unified Court Budget Act
(“UCBA”)]’. As aresult, all judges who until then had been locally-paid, except those of the
Justice Courts, became State employees and were transferred to the State payroll at the rates of
pay they were receiving on the previous day. Judiciary Law §39(6)(a) [formerly Judiciary Law

§220(6)(a)].

Since the Unified Court Budget Act took effect in 1977, the State has borne full
responsibility for fixing levels of judicial compensation. Over the past 38 years, these levels
have been adjusted six times by act of the Legislature, and a seventh time by action of a special
salary commission established by the Legislature in 2010 and delegated authority periodically to
study and revise judicial salaries®.

The following summarizes these adjustments and the circumstances under which they
came about; and describes other events of the past decades relevant to judicial salary reform.

! The County Court also exercises intermediate appellate jurisdiction comparable to that of the Appellate Term in
parts of the State in which the latter has not been established, i.e., in the counties of the Third and Fourth Judicial
Departments.

2 See the accompanying materials for a description of the jurisdiction of each of these 11 trial courts and the
qualifications of their judicial officers.

3 See copy attached as Appendix A.

4 Under the State Constitution, only the Legislature enjoys authority to adjust judicial compensation. See NY
Const., Art. VI, §25(a) [“The compensation of [the State’s judges] shall be established by law . . .””].
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The Unified Court Budget Act

The UCBA provided that judges who formerly were locally-paid would become State-
paid, effective April 1, 1977, at the rates of compensation to which they were entitled on March
31, 1977, while they were yet locally-employed’. Judiciary Law §39(6)(a) [formerly Judiciary
Law §220(6)(a)]. Because, prior to 1977, some counties (and cities) had paid their judges higher
rates of compensation than had others, the result was that, in the wake of the UCBA and State
assumption of the Judiciary’s funding, there was a significant degree of disparity in the salaries
paid by the State to judges of the same court level®. This disparity has been the source of much
litigation since 19807,

As to judges of the Court of Appeals, justices of the Supreme Court (including those of
the Appellate Division and Appellate Term) and judges of the Court of Claims, all of whom had
been State-paid before enactment of the UCBAS, the UCBA had no impact upon their
compensation. At the time, that compensation was uniform statewide within each court (except
for comparatively small salary increments paid to the presiding judges for their administrative
responsibilities).

The 1979 Judicial Pay Raise
The first pay raise for judges following the effective date of the UCBA was enacted in

April of 1979. L. 1979, c. 55°. It was coupled with pay raises for legislators and high-ranking
officials of the Executive Branch!®. For the judges, the pay raise consisted of a series of

5 Actually, the UCBA was not the first instance of State involvement in the payment of compensation to county-
level and city-level judges. Beginning in 1962, the State had conducted a program of financial assistance to local
governments in the payment of compensation to their judges. See [former] Judiciary Law §34 (subsequently
renumbered as section 34-a and, ultimately, repealed in 1979). Under this program, counties and cities originally
received fixed subsidies depending upon their size and, in some instances, the number of their judges. Later, the
subsidies were keyed to local maintenance of minimum salaries for county-level and city-level judges. L. 1975, c.
150, §8.

6 See accompanying materials, including a chart (see Appendix B) showing inter and intra-court pay disparities as of
April 1, 1977 and as of today, and “The Continuing Problems of Judicial Pay Disparity”.

7 Judges have sued, claiming that equal protection requires that their salaries be adjusted to match those of other
judges of the same court sitting in another venue. These lawsuits have often been unavailing although, occasionally,
they are successful. Perhaps the most impactful and best known of them was Deutsch v. Crosson, a 1991 case
brought by Family Court judges in New York City, arguing that the Constitution required that their salaries — then
several thousand dollars less than those of Family Court judges in neighboring Nassau County — be increased to
equal the latter. The trial court agreed and Family Court salaries were adjusted accordingly (as a consequence of
which, these salaries now equal those of Supreme Court justices — with whom Nassau County Family Court judges
have long enjoyed pay parity).

8 Except that the Judiciary Law had long required counties to share in the burden of compensating justices of the
Supreme Court. See [former] Judiciary Law §§142-146 (establishing a baseline salary to be paid by the State to
justices of the Supreme Court and providing for supplemental compensation to be paid by localities to such justices).
9 See copy attached as Appendix C.

10 The reference to “high-ranking officials of the Executive Branch” is to the State Attorney General, the State
Comptroller and those commissioners, chairs, directors and executive directors of Executive agencies, commissions
and boards whose salaries are prescribed in section 169 of the Executive Law. Hereafter, in this report, this group is
referred to as the “statewide executive officials and section 169 officers.”
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percentage increases along with establishment of minimum salaries for county-level and full-
time city-level judges'!. The percentage increases were approximately 7%, effective
retroactively to October 1, 1978; 7%, effective October 1, 1979; and approximately 3.39%,
effective October 1, 1980. These percentages had been part of recommendations made earlier by
an Ad Hoc Panel on Executive, Legislative and Judicial Compensation established by then-
Governor Hugh Carey. See McKinney’s Laws of New York, 1979, p. 1764 (Gov.’s App. Msg. for
L. 1979, c. 55). Why these particular percentages, and why three instalments over two years is
unclear. The Ad Hoc Panel’s report is not now available in print'?.

The 1979 pay raise did not directly tackle the issue of judicial pay disparity'>. In what
quickly would become a pattern for future legislatures, the enabling statute paid lip service to the
issue by coupling the straight percentage increases to a direction that the disparity issue be
studied, and that a report with recommendations be produced for the Governor, the Legislature
and the Chief Judge of the State. In 1979, the Chief Administrative Judge was made responsible
for that study and that report:

“The chief administrator of the courts shall investigate whether unreasonable
disparity exists in the compensation of judges of the same rank in different parts
of the state. On or before December first, nineteen hundred seventy-nine, the
chief administrator shall prepare and transmit to the legislature, [etc.] . . . a report
of his findings, together with appropriate legislative recommendations to
eliminate unreasonable disparity, if any, by April first, nineteen hundred eighty-
two.” L. 1979, c. 55, §4.

The Evans Report

A copy of Chief Administrative Judge Herbert Evans’ report is attached as Appendix E.
This report concluded that there were glaring inconsistencies in the salary levels of judges of

11 All of the judges of the State-paid courts serve full-time except for certain designated judges of the City Courts
outside New York City. Today, of the 170 judges of the 61 City Courts across the State, 118 are full-time and 52
are part-time.

12 Chapter 55 and its inaugural judicial pay raise also followed in the wake of the December 1978 report of the State
Commission on Legislative and Judicial Salaries. See Appendix D. This Commission, known informally as the
Hand Commission after its chair, Westchester banker James Hand, was a continuing body that had been established
by the Legislature in 1972 to provide ongoing review of the salaries paid judges and members of the Legislature. L.
1972, c. 875. Inits 1978 report, the Commission recommended a 25% pay increase for judges and members of the
Legislature, to offset increases in the cost of living between 1973 and 1978.

13 The establishment of minimum salaries for county-level and city-level judges did, however, have the effect of
reducing, to a small extent, the disparity between salaries of judges of the same court level. First, taking county-
level judges as an example, all such judges earning a salary below $36,000 as of the State takeover of court funding
were deemed to be earning that salary as of September 30, 1979 and their salaries, effective October 1, 1979, were
calculated by applying the 7% increase to $36,000. Second, those judges then received an extra pay increase
amounting to approximately 10.38% on April 1, 1979. Also receiving extra pay increases, albeit in proportionately
smaller amounts, were judges whose salaries after the October 1, 1979 pay increase were less than $42,520 (the
amount judges who received the 10.38% were to receive as of April 1, 1979). The result of these adjustments was
that the magnitude of the disparity between top and bottom salaries for judges of the same courts was somewhat
diminished. No effort was made, however, to establish relationships between salaries that reflected caseload levels,
population, demographics or other rational criteria.



county-level and city-level courts; that those salary levels had never been subject to State
standards; that the compensation disparities were the result of the former system of court funding
by local government; and that continuation of these disparities after the UCBA was “neither
necessary, desirable nor equitable.” See Evans’ Report, pp. 6-7. These conclusions were
accompanied by a recommendation that the Constitution be amended to effectuate a trial court
merger, which, it was suggested, would solve most of the judicial pay disparity problem'.
Absent trial court merger, Judge Evans wrote, the salaries of County, Surrogate’s and Family
Court judges, along with those of the New York City Civil and Criminal Court judges, should for
the time being be equated with those of justices of the Supreme Court; proportionate salary
schedules should be fixed for the judges of the other State-paid trial courts; prior to April 1,
1982, the Legislature should determine what differential in salary should exist between county-
level judges and justices of the Supreme Court; and “the Legislature should provide by law for
automatic adjustments in judicial salaries related to changes in the cost of living.” Id. at p. 7.

The 1980 Judicial Pay Raise

The recommendations of the Evans’ Report, which was published on December 1, 1979,
were not followed — although the Legislature, in fairly short order, gave the judges another pay
raise. This pay raise, too, was coupled with pay raises for legislators and statewide executive
officials and section 169 officers. L. 1980, c. 881'>. It was enacted during a special session of
the Legislature held in the fall of 19806 and, for the judges, consisted of a straight 5% increase
in salaries, effective January 1, 1981, to be followed by a straight 7% increase, effective January
1, 1982. Id., §14. Also part of the legislation was introduction of a $2,000 pay increment for
administrative judges and provision for compensating judges assigned to travel status at the rates
of pay earned by judges in the court of assignment where the latter were more highly paid. /d.,
§§15 and 16",

The 1980 legislation, like its 1979 predecessor, recognized that the judicial salary
schedule was unfair and filled with disparities. In an effort to address this fairness issue, the
legislation called for another study — this one to be conducted by a Temporary State Commission
on Judicial Compensation. This Commission was to have seven members appointed by the
Governor and the legislative leadership. It was specifically charged:

“to examine, evaluate and make recommendations with respect to (a) the issue of
parity of compensation between judges and justices in the unified court system,
and (b) determining adequate levels of compensation for such judges and justices.

“Such commission shall review with particular care whether fairness
dictates that judges or justices in the unified court system performing similar

14 To this day, trial court merger, which involves the abolition of some or all of the State’s existing trial courts and
absorption of their judges and jurisdiction into Supreme Court, remains a politically elusive ideal.

15 See copy attached as Appendix F.

16 This special session was not limited to salary matters, but dealt with a range of subjects of State interest.

17 Originally adopted as Unconsolidated Laws, these sections have since been incorporated into the Judiciary Law.
See Judiciary Law §§223 and 224.



duties be compensated uniformly. In addition, the commission shall examine the
adequacy of pay received by the judiciary taking into account the overall
economic climate, the levels of salaries received by other professionals in
government and private enterprise and the ability of the state to fund increases in
compensation.”

L. 1980, c. 881, §17.

The Commission was required to publish its report and recommendations by September 1, 1982.

The Dentzer Report

The Temporary State Commission on Judicial Compensation was chaired by William T.
Dentzer, Jr., Chair and Chief Executive Officer of the Depository Trust Company!®. Its 1982
report made several recommendations for adjustment in judicial pay, effective January 1, 1983,
The Commission based these recommendations upon two main assumptions. First, that in
determining appropriate levels of compensation, New York should embrace a “competitive
adequacy” standard. That is:

“the judgment as to what level of pay is adequate should be based on whether a
reasonable supply of well-qualified attorneys will make themselves available to
become or remain judges in the courts concerned. The lowest pay which
produces an adequate supply of well-qualified candidates for the various courts is
the only pay level which is fair to State taxpayers; any higher pay would require
unnecessarily high taxes.”

Dentzer Report, p. 5.

Second, that there are significant differences in the cost of living in various areas of the State;
and that it makes much more sense to adjust the salaries of judges who reside where it is more
expensive to live to reflect that fact, rather than to establish a single salary for each office, which,
while perhaps adequate in some parts of the State, might be inadequate or excessive elsewhere in
the State?’.

The Commission’s principal recommendation was for establishment of a two-tiered
salary schedule for each judicial office, the first tier to represent the base salary for the office and
the second to be the base salary increased by 16%. All judges and justices of courts outside of
New York City, and outside of Westchester, Nassau and Suffolk Counties, would receive the

18 The other members of the Temporary State Commission included: H. Douglas Barclay (Chair of the State Senate
Judiciary Committee), Charles Desmond (former Chief Judge of the Court of Appeals), D. Clinton Dominick
(former Chair of the Temporary State Commission on the State Court System), Bertrand R. Gelfand (Bronx County
Surrogate), Anthony Palermo (former President of the New York State Bar Association) and Deborah K. Smith
(Manager, Human Resources for the Business System Group, Xerox Corporation).

19 A copy of the Dentzer Report is attached as Appendix G.

20 In making its recommendations, the Dentzer Commission was aided by surveys conducted by consulting firms to
assess the average compensation of litigators and the cost of living in various areas of the State.
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base salary, which, for justices of the Supreme Court, would reflect a 19.7% increase over their
January 1, 1982 salaries. The rest of the judges and justices (i.e., those in the New York City
metropolitan area and on Long Island) would receive this new base salary plus a locational
increment of 16% (or, for justices of the Supreme Court, an overall increase of nearly 39% over
their January 1, 1982 salaries)?'.

The Commission also recommended increases in the salaries of the State’s appellate
judges, ranging from a 20% increase for the Associate Judges of the Court of Appeals to a 17.7%
increase for the Associate Justices of the Appellate Divisions (boosted to a 35% increase for
those justices eligible for the locational adjustment). Just why these particular percentages were
selected is not clear.

The Commission did not attempt to remedy the problems of pay disparity beyond
introducing the locational pay differential. In proposing salaries for the judges of each level of
court, it did no more than set out a minimum salary and a minimum salary plus 16%.

The Commission was lukewarm on the subject of establishing a procedure for periodic
judicial pay review and adjustment. It eschewed statutory linkage to some form of inflation
index, believing that the high inflation of the times was likely to end and not soon be repeated,
and that introduction of such a procedure would only stimulate costly efforts to index other
public sector salaries.

Finally, the Commission suggested that, should the State not be disposed to follow its
recommendations for salary reform, consideration should be given to improving judicial benefit
programs as an indirect way of improving the judicial compensation package??.

The 1984-85 Judicial Pay Raise

The Dentzer Report and its recommendations were not implemented. Consequently,
there were no changes in the judicial salary structure in 1983 or 1984. Nor did the Legislature
find occasion to revise its own salary structure or that of the statewide executive officials and
section 169 officers. In December 1984, however, the Legislature did enact a measure providing
pay increases for judges and legislators, effective January 1, 1985, and for statewide executive

21 The percentage increases for judges of the lower trial courts were somewhat different, although all those working
in New York City, the Island and Westchester County would enjoy the 16% locational adjustment. For judges of the
County, Surrogate’s and Family Courts earning the minimum salary for their respective positions, the amount of the
increase would be about 24%. For judges of the New York City Civil and Criminal Courts, it would be only about
13.5%. For judges of the District Courts, about 18%; and for full-time judges of the upstate City Courts, about
13.8%.

22 One suggested improvement was that the State’s retirement statutes be modified to provide enhanced retirement
benefits for judges who retire from the bench after serving only one term. This, it was thought, would encourage
able lawyers to consider capping their careers with a single term on the bench.
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officials and section 169 officers, effective retroactively to July 1, 19843, L. 1984, c. 986>,
The increase for the latter was especially noteworthy because it included a provision linking pay
increases for certain Executive Branch officials (i.e., section 169 officers) during the 1985 and
1986 State fiscal years to pay increases received by managerial/confidential employees in the
Executive Branch during those years. See Executive Law §169(2)(c)%.

For most trial judges and for Associate Justices of the Appellate Divisions, chapter 986
provided between 24% and 27% increases in salary. For Associate Judges of the Court of
Appeals, the increase was somewhat less — only about 14% — likely because of an artificial cap
set by the Governor’s salary. Once again, the rationale for the percentages applied has been lost
to memory. The evidence suggests, however, that these percentages were essentially in keeping
with the State’s practice during the first decade following enactment of the UCBA of
approximately pegging judicial salary growth to that of the Consumer Price Index.

No effort was undertaken to correct judicial salary disparities among judges of the major
trial courts. There were neither appropriate adjustments in the salaries of affected judges nor
legislative directions to further study the issue”.

The 1987 Judicial Pay Raise

In the summer of 1987, responding to considerable pressure brought by rank and file
legislators, particularly those from New York City, the Legislature acted to increase the salaries
of its members, those of statewide executive officials and section 169 officers and those of
judges. L. 1987, c. 263%". The New York City legislative delegation was especially agitated at
the time because of sizable pay increases then being adopted for members of the New York City
Council, City Commissioners and the City’s five District Attorneys®®. Accordingly, the pay
raises enacted by the Legislature were quite significant.

23 Interestingly, while many have come to think of the practice of legislating pay raises for high level government
officials during the months of November and December following legislative elections as a time-honored way for
the Legislature to minimize political flack, the fact is that only three of the six statutes conferring pay raises upon
judges enacted since the UCBA became effective in 1977 were enacted in such fashion (see L. 1980, c. 881; L.
1984, c. 986; and L. 1998, c. 630). The other three were enacted during the spring or summer of the year (see L.
1979, c. 55 [enacted April, 1979]; L. 1987, c. 263 [enacted July, 1987]; and L. 1993, c. 60 [enacted April, 1993]).
24 See copy attached as Appendix H.

% In the years following 1984, section 169 was amended several times to continue this linkage (i.e., for the 1987,
1988 and 1993 State fiscal years). In 1998, however, as part of the pay raise enacted in that year for judges,
members of the Legislature and statewide executive officials and section 169 officers, the linkage was discontinued.
L. 1998, c. 630, §6.

26 A modest effort was undertaken, however, at the level of the upstate City Courts. The judges of those courts had
long argued that they should enjoy salary parity with judges of the District Courts. Chapter 986 gave part-time City
Court judges that parity. Full-time judges, while not reaping exactly the same benefit, did see the distance between
their salaries and those of District Court judges reduced somewhat; and, at the same time, they were told that full
parity for them would be put into effect the next time salaries were adjusted (a promise that ultimately was not kept).
7 See copy attached as Appendix L.

28 In the past, it was frequently the case that New York City’s changes in the salaries of its legislators and high level
officials precipitated State legislative action to change the salaries of comparable State-level officials. Recently,
however, this has not been the case. See accompanying materials for a comparison of representative salary levels
between the City and the State.



For the Judiciary, chapter 263 provided pay raises of 24% for Associate Judges of the
Court of Appeals, of 15.9% for justices of the Supreme Court, of up to 20.6% for county-level
judges, of 21% for New York City Civil and Criminal Court judges, and of 18.3% for full-time
City Court judges upstate.

Not content with providing pay raises alone, the Legislature also directed that another
Temporary State Commission be established to inquire into salary matters — this time not merely
those of the Judiciary, as had been the mandate of the Dentzer Commission back in 1982, but
those of the statewide executive officials and section 169 officers and members of the
Legislature as well. L. 1987, c. 263, §17. In relevant part, this new Commission’s?’ mandate
was to:

“examine the adequacy of pay received by the governor, lieutenant governor,
attorney general, comptroller, those state officers referred to in section one
hundred sixty-nine of the executive law, members of the legislature and judges
and justices of the state-paid courts of the unified court system taking into account
the overall economic climate, the levels of salaries received by other professionals
in government and private enterprise and the ability of the state to fund increases
in compensation. The commission also shall formulate a systematic and
appropriate mechanism by which the state shall regularly review and adjust levels
of pay received by the governor, lieutenant governor, attorney general,
comptroller, those state officers referred to in section one hundred sixty-nine of
the executive law, members of the legislature and judges and justices of the state-
paid courts of the unified court system.”

The Commission was directed to make its first report by the beginning of February, 1988; and
authorized to make further reports thereafter, as well.

The First Jones (“Jones (I)”’) Report

Referred to as the Jones Report, after Judge Hugh R. Jones, the Chair of the Temporary
State Commission on Executive, Legislative and Judicial Compensation mandated by chapter
263 of the Laws of 1987, the Commission’s report was published in June, 19883°. The report
(see copy attached as Appendix J) found that:

29 The full name of the Commission was to be the Temporary State Commission on Executive, Legislative and
Judicial Compensation. Its membership was to consist of representatives of the Governor, the legislative leadership
and the Chief Judge of the Court of Appeals.

30 The other members of the Jones (I) Commission included: Barbara Blum (former Commissioner of the New York
State Department of Social Services), Juanita M. Crabb (Mayor of Binghamton), Paul Elisha (Executive Director of
New York State Common Cause), Dr. Wilbert A. Tatum (Editor, Amsterdam News), Cornelius McDougald (former
Commissioner of the New York City Commission on Human Rights), Fern Schair Sussman (Executive Director of
the Association of the Bar of the City of New York), Van C. Campbell (Vice-Cahairman of the Corning Glass
Works), William Ellinghaus (member, New York State Emergency Financial Control Board), Victor Gotbaum
(former Executive Director of DC-37, AFSCME, AFL-CIO), Ruth G. Weintraub (Dean Emerita, Hunter College),
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* Inflation over the past 20 years had significantly eroded the purchasing power of the
salaries of the statewide executive officials and section 169 officers and of State judges.
Legislators, too, had seen the value of their salaries diminish, although somewhat less so. Jones
(D Report, p. 4.

» Significant salary disparities existed among judges. Id.

* Fringe benefits enjoyed by State officials (including judges) were competitive with
those provided by other state governments and the private sector. /d.

* New York State officials were compensated at higher levels than their counterparts in
other states, but not as well as public officials in the Federal government and in New York City —
except that some State judges (i.e., judges of the State Court of Appeals and justices of the State
Supreme Court) were then (viz., in 1988) more highly compensated than Federal judges®!. Id.

* New York State government officials were compensated at levels significantly lower
than those of executives and other professionals in the private sector. In fact, it was found that a
State judge could multiply his or her salary two, three or four times, or more, by leaving the
bench to take advantage of opportunities in private practice or in the corporate sector. /d.

On the basis of these findings, the Jones (I) Commission made a series of
recommendations for salary reform in the three branches of State government. For the Judiciary,
it specifically recommended: (1) a seven-year program of salary adjustment so that salary levels
would reflect 1967 values®?; and (2) a three-year program of adjustment of salaries so that all
trial judges would enjoy full pay parity with justices of the State Supreme Court™. Jones (I)
Report, p. 5. The Jones Commission also recommended that judicial compensation be among
the subjects of inquiry of a permanent State commission on compensation. This commission, the

Robert B. McKay (former Dean, New York University Law School) and Louis L. Levine (Corporate Vice President
for Public and Governmental Affairs for Empire Blue Cross and Blue Shield).

31 A relatively short-lived situation. Within two years, the salaries of Federal judges would eclipse those of New
York State judges. See the accompanying materials for a comparison of the salaries received by New York’s
justices of the Supreme Court with those received by Federal District Court judges over the period between 1977
and the present.

32 In justifying this recommendation, the Jones (I) Commission wrote:

“One legitimate way to measure the adequacy of state salaries is to examine them historically.
Here, considering the impact of inflation, we can determine whether state employees are earning
the same in real dollars as they had previously. Here, we can assess the ability of state employees
to maintain a certain standard of living for themselves and their families. Such a measure of
adequacy is . . . only fair and appropriate . . .” Report of the State of New York Temporary
Commission on Executive, Legislative and Judicial Compensation, 6/29/1988, p. 12.

The year 1967 was viewed as a kind of base year, viz., the last year before which inflation began seriously

to erode the real value of the dollar, and as an appropriate point from which to measure decline in the value

of the judicial wage.

33 City Court judges outside of New York City were excluded from this recommendation; but the Commission did
recommend that those City Court judges who were full-time should be given pay parity among themselves over
three years. See Jones (I) Report, p. 5.



members of which would be appointed by the Governor, the legislative leadership and the Chief
Judge of the Court of Appeals, would be charged to review and periodically adjust the salary
levels of high-level State government officials®*. It also would be responsible for development
of a special salary system for the Judiciary that: (1) “rewards longevity on the court so that it can
retain the services of its more experienced judges and justices”; and (2) includes “salary
differentials for judges that [are] sensitive to the extraordinary costs of living in certain
geographical areas of the state.” Id., p. 6. Commission recommendations for adjustment would
take effect within 90 days unless rejected by the Governor and the Legislature. /d.

The Second Jones (“Jones (II) ) Report

For four years following publication of the first Jones Report, no steps were taken to give
effect to its recommendations relating to the Judiciary. Nor were further judicial pay raises
enacted. This was the longest pay freeze experienced by judges since the UCBA took effect in
1977.

Late in 1992, then-Governor Mario Cuomo directed establishment of yet another
temporary state commission®>, this one to focus exclusively on the Judiciary and to study and
recommend with respect to:

» existing levels of compensation for judges and justices of the Unified Court System and
their adequacy, “taking into account the general economic condition of the State and other
benefits currently available to the judiciary”;

» whether “judges and justices performing the same or similar duties should be
compensated uniformly”;

« establishment of “a permanent process to ensure that judicial pay levels remain
adequate to retain and attract a supply of good candidates for all courts in the State at the

minimum total cost to the public”’; and

» methods to “generate revenues to finance judicial pay increases in the future, including
productivity and cost-savings measures and revenue generation.”

Executive Order #161, 11/18/1992

34 In conducting this review, the commission would consider “changes in the cost of living, the general economic
condition of the state, the general content and context of state collective bargaining agreements, modifications in the
responsibilities of particular agencies or officials, changes in state priorities and the degree of difficulty that the state
has experienced in recruiting for particular governmental positions.” Jones (I) Report, p. 6.

35 This commission was established by executive order and did not formally have the imprimatur of the State
Legislature. 9A NYCRR §4.161 (see copy attached as Appendix K).
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The members of this commission, which also has come to be known as the Jones
Commission — albeit the “Jones (II) Commission”, after its chair, James R. Jones, chair of the
American Stock Exchange — were all to be designated by the Governor>®.

The Jones (II) Commission made its final report on January 15, 1993. This report (see
copy attached as Appendix L) called for adjustment of the salaries of all State-paid trial and
appellate judges and justices in amounts varying from 8.7% for Associate Judges of the Court of
Appeals, to 18.9% for justices of the Supreme Court, to up to 20.7% for county-level judges, to
15.4% for full-time City Court judges outside New York City and Housing judges of the Civil
Court’’. The adjustments were to take place in four stages over a period of 18 months, beginning
April 1, 1993. Jones (II) Report, pp. 9-10. Further, the report suggested additional study of the
pay parity issue by a statutory Temporary Commission on Judicial Compensation’®;
establishment of an executive director “to direct studies on other issues of importance to the
Judiciary which may require legislative or policy changes™*’; creation of an independent audit
commission “to perform management audits of OCA and the Courts and to provide the public
with audit reports™*’; and adoption of a host of revenue and productivity proposals, ranging from
increase in the biennial attorney registration fee and creation of new litigation-related fees to
elimination of mandatory sequestration of deliberating juries in criminal cases, expansion in the
use of electronic recording of court proceedings, restoration of the Misdemeanor Trial Law,

greater use of Judicial Hearing Officers and other substantive initiatives*!.

Not at all clear was the rationale for the particular salary adjustments settled upon by the
Commission. Its report does not recite any justification for those adjustments other than to
acknowledge that “since 1987, inflation has seriously eroded the value of judges’ salaries; that
the current levels of judicial compensation are therefore inadequate; and, that prompt remedial

36 In addition to chair James R. Jones, the Commission’s members included: Richard J. Bartlett (former Chief
Administrative Judge), Tom Lewis (former Director of the Governor’s Office of Management and Productivity),
Nancy Mackey Louden (former President, New York State Women’s Bar Association) and James F. Niehoff
(former Associate Justice, Appellate Division, Second Judicial Department).

37 Housing judges serve in the New York City Civil Court, presiding over landlord/tenant matters. Technically, they
are quasi-judicial officers whose positions and service have been authorized by statute. NYC Civil Court Act
§110(e). Historically, however, beginning in the 1980s, the Legislature has lumped them in with State-paid judges
and justices authorized by Article VI of the State Constitution whenever judicial salaries have been adjusted.

38 In making this recommendation, the Jones (IT) Commission wrote that establishment of such an ongoing
commission “would ensure reasonable and regular salary adjustments; would eliminate the uncertainty and
confusion that results from large catch-up adjustments; and would ensure the integrity and independence of the
Judiciary.” As conceived by the Jones (II) Commission, the statutory commission would consist of members
designated by the Governor, the legislative leadership and the Chief Judge. It would make “judicial compensation
and related recommendations” to the Legislature and the Governor by November 15% of each year, the idea being
that they might thereby be available for consideration in the context of the State Budget for the ensuing State fiscal
year.

39 Cited as examples were the matters of geographic pay differentials, court merger and parity, pay disparity and
judicial pensions and other benefits requiring actuarial analysis. Jones (II) Report, p. 13.

40 The Report described this recommendation as a means of providing “the most cost-effective approach to attaining
the goals of independent management, performance and revenue audits of the courts.” Jones (II) Report, pp. 13-14.
It would ensure that the Temporary Commission on Judicial Compensation would be provided “with the body of
reliable data necessary for the full understanding of the structure, operations and finances of the Unified Court
System as requested by the Governor, Legislature, Comptroller, the bar and the citizenry.” Id.

41 See Jones (I1) Report, pp. 15-17, for a complete listing of the revenue and productivity proposals.
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action should be taken.” Jones (II) Report, p. 9. Ironically, the salaries recommended by the
Commission did not reflect inflation’s effect since the Judiciary’s last pay raise*>. Moreover, the
Commission did not consider the principal recommendation of the Jones (I) Report, viz., that
judicial salaries be adjusted to reflect inflationary effects since 1967. It did, however, expressly
reject the notion that somehow State and Federal judicial salaries were linked. /d., p. 8.

Interestingly, although the Governor’s charge to the Commission invited its consideration
of “[m]ethods to generate revenues to finance judicial pay increases . . .”, the Commission
Report stressed the members’ belief “that the Judiciary is a separate, independent branch of
government and . . . that the salaries of judges should not be contingent upon adoption of specific
proposals for fee or other revenue increases.” Jones (II) Report, p. 3. At the same time,
however, the Commission proposed a host of revenue-raising proposals®.

The 1993-94 Judicial Pay Raises

In the spring of 1993, the Legislature enacted a new pay schedule for State-paid judges
and justices*. L. 1993, c. 60*. With only slight changes in the salaries of New York City Civil
and Criminal Court judges and District Court judges on Long Island, the new pay schedule was
precisely the one that had been recommended by the Jones (II) Commission™®.

Although most judges welcomed the 1993 pay raise, it was thought by some to be very
unfair. In particular, judges of the upstate City Courts and Housing judges of the New York City
Civil Court quickly complained of their treatment under chapter 60. They pointed to the fact that
while judges of the other trial courts affected by the pay raises were seeing their salaries
increased by nearly 19% or more, City Court judges and Housing judges were seeing increases
of only about 15%.

No explanation for this disparate treatment had been offered in the Jones (II) Report.
Upon inquiry with the Commission staff, undertaken at the behest of the City Court Judges
Association, OCA officials were advised that the reason for the disparity lay in the
Commission’s (mistaken) belief that City Court judges and Housing judges were, essentially,

42 For example, were the salary of a justice of the Supreme Court to have been adjusted to reflect inflation since
October 1, 1987 (as measured by growth in the Consumer Price Index), the Commission would have proposed a
salary figure of approximately $117,500, rather than $113,000.

3 The Commission justified inclusion of these proposals in the following way: “[Our] mandate is not interpreted as
implying that the Judiciary must generate revenues to finance judicial salary increases; but rather that for the benefit
of the State as a whole and like the two other branches of government, the Judiciary must seek to explore revenue
increases and productivity improvements to finance or reduce the cost of government.” Jones (II), p. 3.

4 Of note is the fact that this enactment benefitted judges alone. In a conspicuous departure from the practice
followed since enactment of the UCBA, no provision was made to augment the pay of legislators or section 169
officers. Why the latter were excluded is unclear although some have theorized that legislators and section 169
officers would have received raises after the 1994 gubernatorial/legislative elections had Mario Cuomo been re-
elected. He was not and, ultimately, pay raises for these employees never materialized.

% See copy attached as Appendix M.

% Also, as had been recommended by the Jones (II) Commission, chapter 60 implemented the judicial pay raise in
four instalments spread over 18 months. Thus, judges received increases on April 1, 1993, October 1, 1993, April 1,
1994 and October 1, 1994.
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very low-level judges, the nature of whose adjudicative responsibilities required little in the way
of legal acumen®’.

Even before enactment of the chapter 60 pay raise, the Judiciary began to urge the
Legislature that, if the recommendations of the Jones (II) Commission were to provide the
blueprint for a judicial salary increase, there should be a departure from those recommendations
at least insofar as they applied to City Court judges and Housing judges*®. The effort was
unavailing and those recommendations were enacted without change. In 1994, however, after
enactment of chapter 60, a further effort was made to revise these salaries to reflect more
equitable treatment in light of what other trial judges received. This effort was successful, with
the result that the Legislature enacted legislation boosting the pay raises received by City Court
judges and Housing judges to be commensurate with those received by the other judges under
chapter 60. L. 1994, c. 518%.

The Judiciary Commission of 1997-98

For four years following the judicial pay raises of 1992-93, there was no further State
action to adjust judicial compensation. But, thereafter, in the autumn of 1997, then-Chief Judge
Judith Kaye established her own special Commission to Review the Compensation of New York
State Judges®®. In her charge to the Commission, the Chief Judge wrote:

“Judges are entitled, on an ongoing basis, to fair and adequate pay for the
critically important work they perform. The failure of judicial salaries to keep
pace with changing economic conditions constitutes a major problem for the
future of the judiciary.”

47 On this inquiry, it was very apparent that the Commission’s staff did not have a clear understanding of the
functions of these judges. In fact, our inquiries disclosed that some in that staff actually believed City Court and
Housing judges could be non-lawyers, and might be tasked with no more than presiding over small claims
proceedings. This belief, of course, was far from accurate. Judges of these courts must be lawyers (see Uniform
City Court Act §2104(b)(1); New York Cty Civil Court Act §110(i)); and they exercise some or all of the same
jurisdiction as is execised by the New York City Civil and Criminal Courts and by the District Courts.

“8 This position was taken by OCA and the New York State Association of City Court Judges because of a collective
belief that jurisdictional allocation, caseload and policy militated against singling out judges of these courts for
appreciably smaller increases than their other colleagues on the trial bench. See Memorandum of the Office of
Court Administration, McKinney’s 1994 Session Laws of New York, p. 3300.

49 See copy attached as Appendix N.

%0 The Commission was co-chaired by John R. Dunne (former State Senator and chair of the Senate Judiciary
Committee) and Milton Mollen (former Presiding Justice of the Appellate Division, Second Judicial Department and
former New York City Deputy Mayor for Public Safety). The other members included: Fritz Alexander (former
Associate Judge of the Court of Appeals), Richard J. Bartlett (former Chief Administrative Judge), Harvey B.
Besunder (former President of the Suffolk County Bar Association), Philip M. Damashek (former President of the
New York State Trial Lawyers Association), John D. Feerick (President of the Citizens Union Foundation),
Maryann Saccomondo Freedman (former President of the New York State Bar Association), Robert L. Haig
(partner: Kelley, Drye), Robert R. Kiley (President of the New York City Partnership), Joseph J. Kunzeman (former
Associate Justice of the Appellate Division, Second Judicial Department), Anthony R. Palermo(former President of
the New York State Bar Association), Fern Schair (former Executive Director of the Association of the Bar of the
City of New York) and Daniel B. Walsh (former Majority Leader, New York State Assembly).
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The Chief Judge proceeded to direct the members of the Commission to examine the adequacy
of pay then (i.e., in 1977) received by judges, taking into account the economy and prevailing
salary levels in the public and private sectors; to make recommendations concerning appropriate
judicial salary levels; and to formulate a mechanism by which the State could make reasonable
periodic adjustments in those salary levels.

In conducting its work, the Commission was aided by the William M. Mercer Company —
internationally renown for its work in the field of executive compensation. The Commission
found that, as of 1997:

* Judicial salaries had seriously eroded in value over the past two decades, having lagged
well behind growth in the Consumer Price Index.

* The history of judicial salary adjustments in New York was marked by long periods of
no salary adjustment, interspersed between periodic catch-ups that, in fact, failed to
reflect economic inflation and only operated prospectively (meaning that there was no
make-up for the loss of value experienced in the intervals between such adjustments as
were enacted).

* There was a marked imbalance between State and Federal judicial salaries.

* Salary compression between judges and nonjudicial personnel — unfair to judges,
unhealthy from an administrative standpoint and unwise as a matter of public policy —
was a growing concern.

» Comparisons between the compensation of judges and that of lawyers in the private
sector showed troubling disparities, suggesting a growing inability to recruit and retain
capable lawyers to serve as judges.

On the basis of these findings, the Commission, in its final report to the Chief Judge (see copy
attached as Appendix O)°!, proposed a salary adjustment that would bring the salary of State
Supreme Court justices approximately to the level of Federal District Court judges, i.e., a 19.5%
increase, bringing Supreme Court salaries up to $135,500 (or just over $1,000 less than then-
effective Federal District Court salaries). For other trial and appellate judges and justices, it
proposed the same 19.5% pay adjustment>2.

51 This report was never formally released, although it was shared with select legislators and legislative staff.

52 The Commission determined to bifurcate its study and its recommendations. The first phase was to include
review of economic, statistical and historical information for the purpose of formulating an appropriate judicial
salary schedule. The second phase was to develop an appropriate mechanism for providing ongoing adjustment of
judicial salaries so as to prevent recurrence of the many problems experienced as a result of the prevailing non-
system for revising such salaries. No formal report was ever proposed memorializing the Commission’s findings as
to this second phase.
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The 1998-99 Judicial Pay Raise

In December, 1998, pay raise legislation was enacted affecting the Judiciary, members of
the Legislature and the statewide executive officials and section 169 officers. See L. 1998, c.
630%. Crucial to enactment of this legislation was an agreement between then-Governor George
Pataki and legislative leaders pursuant to which the former agreed to approve a legislative (and
judicial and executive) pay increase in return for passage of legislation including: (1) increase in
the authorized number of charter schools in New York, and (2) deferred payment of legislative
salaries during any period in which the State goes without an on-time budget.

The pay increase approved for the Judiciary as part of chapter 630, which took effect
January 1, 1999, conferred pay parity upon State Supreme Court justices with Federal District
Court judges; and conferred proportionate pay increases upon all other State-paid judges. These
included a pay adjustment for the Housing judges of the New York City Civil Court. L. 1998, c.
630, §2 [amending section 110(f) of the New York City Civil Court Act]. For reasons that are
unclear, however, the 1998 Legislature proceeded almost immediately to rescind this adjustment
for the Housing judges before it could take effect. L. 1998, c. 632°*. It would then be more than
two years before that adjustment was fully restored>’.

The Chief Judge’s 2005 Judicial Salaries Report

During the six years following the 1999 judicial pay raise, there was no further action
either to increase judicial salaries yet again or to adopt a new methodology for periodic review
and adjustment of those salaries. In 2005, prompted by concerns that the cost of living had risen
by over 18% since 1999, that regular (every three years) collectively-bargained pay increases for
nonjudicial personnel®® were causing considerable salary compression within the courts (with
many nonjudicial court employees attaining salary levels at or above those paid judges, including
the judges who supervised their work) and that Federal District Court judges’ salaries had been
increased to $162,300°7, then-Chief Judge Judith Kaye published a special report on judicial
salaries as part of her launch of a new campaign to achieve judicial pay reform. This report
detailed the history of judicial salary adjustment in New York, set forth justifications for
immediate judicial pay reform and provided a specific pay proposal calling for: (1) restoration
of pay parity between State Supreme Court justices and Federal District Court judges; (2)
proportionate adjustments in the salaries of other State trial and appellate judges; (3) mitigation
of longstanding intra and inter-court pay disparities among the judges of New York’s many trial
courts; and (4) payment of automatic future cost of living adjustments to assure New York’s trial

53 See copy attached as Appendix P.

54 See copy attached as Appendix Q.

%5 In 1999, the Legislature did approve a pay adjustment for Housing judges, albeit one that was less than that which
originally would have been provided by chapter 630. L. 1999, c. 405, Part G, §1. See copy attached as Appendix R.
%6 During the six-year period between 1999 and 2005, those increases amounted to a minimum of 18.25%, which
figure does not include the impact of tenure-based salary increases routinely received by many nonjudicial
employees. See Judiciary Law §37(4).

57 Approximately an 18.6% increase since 1999, when the State Legislature had given State Supreme Court justices
pay parity with District Court judges.
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judges of continuing pay parity with Federal District Court judges. See copy of the report
attached as Appendix S.

Following publication of this report, the Judiciary mounted an unprecedented effort to
secure legislative approval of the salary proposal it offered. Many judges traveled personally to
Albany to lobby their legislative representatives, and aggressive steps were taken to secure
strong editorial support in many of the State’s newspapers. Also, the Judiciary began, routinely,
to include in its annual budget submission requests for the funding of a judicial pay increase.

Notwithstanding these efforts, no pay reform legislation was enacted — in 2005 or in any
of the four succeeding years — although the Legislature began, in the State’s 2006-07 fiscal year,
annually to include an appropriation for a judicial pay increase in the Judiciary Budget™®.

Judicial Pay Litigation

As 2006 came to an end — marking two years of unsuccessful campaigning for a pay
raise, and nearly eight years with no judge receiving any pay adjustment — patience among some
of the judges ran out. Hence, several of them proceeded to bring litigation against the State,
challenging the legality of its persistent failure to provide a judicial pay increase®®. Inside of two
more years, other lawsuits were brought, including a lawsuit by the Chief Judge of the Court of
Appeals herself*®. As these lawsuits made their way through the courts, the Legislature and
Governor continued to stumble in their efforts to resolve the judicial pay crisis.

In 2009, after they had proceeded through the lower courts, the various judicial pay
lawsuits were consolidated for argument before the Court of Appeals. In February, 2010, the
Court issued its ruling, holding, in effect, that the Legislature violated the separation of powers
by not giving independent consideration to the merits of a judicial pay increase and that the
Legislature now must remedy this violation. Maron et al v. Silver et al, Larabee et al v.
Governor et al, Chief Judge of the State of New York et al v. Governor et al, 14 NY 3d 230
(2010) [(copy attached, Appendix T)]. Notwithstanding this ruling, the Legislature proceeded
through its 2010 regular session without taking action on legislation affecting judicial salaries.

58 See, e.g., L. 2006, c. 51, §2. The language used in this and succeeding appropriations was qualified, however,
directing that access to the funding provided in the Budget was contingent, i.e., its availability would be “pursuant to
a chapter of the laws of [the relevant budgetary year] . . .” And, so, because the Legislature failed to enact the
requisite chapter during the affected fiscal years, the judicial salary appropriation could never be used. But see the
Maron v. Silver lawsuit described in footnote 59.

9 Maron v. Silver, 4108-07. Maron alleged that the inclusion in the Judiciary’s annual Budget of an appropriation
to fund a judicial pay increase was itself all that was needed to authorize that pay increase. The case also raised
constitutional challenges — including assertions that judicial salaries must regularly be revised to keep pace with
changes in the cost of living; and that the failure to revise salaries amounted to equal protection and separation of
powers violations.

60 In September, 2007, more judges brought suit in Larabee v. Spitzer. This litigation raised some of the same legal
assertions that were made in Maron along with a new one: i.e., that the State’s continuing practice of coupling
judicial pay adjustment to the fate of legislative pay adjustment and other, unrelated public policy disputes offended
the separation of powers. The following year saw commencement, by Chief Judge Kaye, of her own lawsuit on
behalf of the institutional Judiciary, challenging, on constitutional grounds, the Governor’s and Legislature’s
continued failure to provide judicial pay reform.
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L. 2010, c. 567

As early as 1987, with enactment of a judicial, executive and legislative pay raise in that
year, the Legislature had shown an interest in finding a process by which the State might
regularly review and, where appropriate, adjust the compensation paid high-level State officials.
See L. 1987, c. 263, §17. Over the ensuing years, there was much discussion of this matter; and,
in the years following 2005 — when Chief Judge Kaye first promoted establishment of a regular
COLA to keep State judicial salaries abreast of those of Federal judges®' — several different
approaches to regular and automatic judicial pay adjustment were proposed albeit without
success®. That is, until late in 2010.

Perhaps motivated by the volume of these proposals or by the outrage that prompted them
year after year, by a sense that the continuing judicial salary freeze was embarrassing the State
nationally or somehow threatening our ability to recruit competent lawyers to serve as judges or
by the 2010 judicial salary litigation and the Court of Appeals’ decision in the various cases, the
Legislature — at a special session called by then-Governor Paterson for November 30, 2010 —
introduced and quickly passed a bill to establish a series of quadrennial commissions on
compensation for the Judiciary. L. 2010, c. 567%. Under this legislation, a new commission
would be established on April first of every fourth year, beginning April 1, 2011. This
commission would consist of seven members (three appointed by the Governor, including the
chair; one each by the Assembly Speaker and the Senate President Pro Tem; and two by the
Chief Judge of the State) and have 150 days in which to:

* examine the prevailing adequacy of pay levels and non-salary benefits received
by judges and determine whether any of such pay levels warrant adjustment; and

* determine whether, for any of the four years following the commission’s
establishment, the annual salaries paid judges warrant adjustment.

The commission would be required to report its findings, conclusions, determinations and
recommendations to the Governor, the Legislature and the Chief Judge within a 150-day period
allocated for its business (i.e., by August 28" of the year in which the commission sits)®*. Each
commission recommendation concerning judicial pay adjustment would have the force of law
and supersede inconsistent provisions of law unless modified or abrogated by statute prior to
April first of the year to which such recommendation applies.

51 The Chief Judge’s proposal called for a statutory indexing of the salaries of State Supreme Court justices to those
of Federal District Court judges, viz., those of the former would automatically be adjusted to match those of the
latter every time the latter received a pay adjustment; and all other State-paid judges would see their salaries
adjusted accordingly so that their pay relationships with Supreme Court justices would be preserved.

52 Some of these proposals were memorialized as bills and introduced in the Legislature. Notably, in some, the
effort to provide a means of conducting automatic review and adjustment of salaries was expanded to include
members of the Legislature and the section 169 officers in addition to judges.

83 See copy attached as Appendix U.

64 Chapter 567 contains no express provision governing the procedures to be followed by a commission, nor does it
provide for staffing or facilities. It does, however, authorize the commission to request and receive assistance from
State agency personnel. Once a commission makes its report, the commission ceases to exist.
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Notably, chapter 567 made no provision for consideration of the pay circumstances of
legislators and statewide executive officials and section 169 officers.

2012-2014 Judicial Pay Increases

In the spring of 2011, the first of the so-called quadrennial judicial salary commissions
was constituted® and began its deliberations. Following multiple public hearings and a review
of many written submissions and comments, the commission released its recommendations in
August of that year. Those recommendations called for the phase-in of judicial pay adjustments
over three years beginning April 1, 2012%. With implementation of the last of the adjustments —
on April 1, 2014 — the annual salary of a State Supreme Court justice would equal that of Federal
District Court judges as of the time the recommendations were announced, i.e., $174,000. This
amounted to an aggregate 27.29% increase, which increase was also recommended for all other
State-paid judges®’. With announcement of these recommendations, the commission went out of
existence.

As provided in the commission’s enabling statute, the commission’s recommendations
were to have the force of law and automatically to take effect provided the Legislature did not
act to abrogate or modify them before their respective effective dates. As the Legislature did not
so act, the recommendations all took effect as proposed and scheduled.

L. 2015, c. 60

Chapter 567 of the Laws of 2010 called for establishment of quadrennial judicial salary
commissions. Hence, as 2015 arrived, judges began to look forward to a second salary
commission and further adjustment in their pay.

Before the 2015 commission could be constituted, however, the Legislature stepped in to
modify the enabling statute in several significant ways. As part of chapter 60 of the Laws of
2015, the jurisdiction of the chapter 567 quadrennial judicial salary commissions was expanded
to include not just review and adjustment of judicial pay but also review and adjustment of the

8 The commission was chaired by William C. Thompson (former President of the New York City Board of
Education). The remaining six members included: Richard Cotton (Executive Vice President and General Counsel
of NBC-Universal); William Mulrow (Senior Managing Director at Blackstone); James Tallon (former State
legislator and President of the United Hospital Fund of New York); Robert B. Fiske, Jr. (former U. S. Attorney for
the Southern District of New York); Kathryn S. Wylde (President of the Partnership for New York City); and Mark
S. Mulholland (Managing partner: Ruskin Moscou Faltischek).

56 See Appendix V for a copy of the commission’s 2011 report, which includes a chart showing the recommended
pay adjustments for all State-paid judges. Of note, the commission’s recommendations were not unanimous. Two
of the seven commission members would have recommended substantially higher pay adjustments than were called
for by the commission majority. A third member, while in accord with the overall adjustments recommended,
would have had those recommendations take effect in one immediate instalment, and not over three years.

57 The 2011 commission did not take up the issue of intra and inter-court judicial pay disparities. Its
recommendation that judges of all State-paid courts receive the same percentage pay adjustment continued, and
actually modestly aggravated, existing pay disparities.

88 1. 2015, c. 60, Part E (copy attached as Appendix W).
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pay of members of the Legislature and the statewide executive officials and section 169 officers.
Beyond this expansion, there were important changes made in the commission’s membership
and in the timetable for its operations. They include®:

* change in the appointing authority for the commission chair (under chapter 567,
the chair was to be selected by the Governor; under chapter 60, the chair is now to
be selected by the Chief Judge).

* change in the date for constituting the commission (under chapter 567, members
were to be appointed by April first; under chapter 60, members are now to be
appointed by June first).

* change in the due date for commission recommendations as to pay adjustments
(under chapter 567, recommendations for adjustment of judicial salaries were due
by August 28™; under chapter 60, recommendations are due by December 31°t —
for adjustment of judicial salaries — and by November 15 of the year following
constitution of the commission — for adjustment of the salaries of legislators and
statewide executive officials and section 169 officers).

9 A more comprehensive summary of the changes made by chapter 60 is attached as Appendix X.
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BACKGROUND

In the spring of 2014, Major, Lindsey & Africa® (MLLA®) launched its third Partner Compensation Survey.
The Survey, which was sent to nearly 44,000 law firm partners in Am Law 200-, NL]J 350- and Global
100-size firms across the United States, was a follow-up to MLLAs ground-breaking 2010 and 2012 Surveys,

which were the most comprehensive efforts ever undertaken to identify ranges of partner compensation,
the criteria law firms use in determining partner compensation, and the satisfaction of law firm partners

with their compensation and compensation systems.

This Report provides (i) an overview of the Survey, (ii) the demographic breakdown of the respondents
to the Survey, (iii) selected highlights of compensation and other practice metrics as reported by the
respondents, (iv) selected highlights of compensation satisfaction, factors and systems as reported by
the respondents, and (v) an overview of various factors perceived by respondents to be important in the
determination of their compensation.

THE SURVEY

The Survey consisted of 32 questions, with the results broken down into three major categories:

1. Demographic information about each respondent and the respondent’s law firm, including:

*  Years as a partner e Lockstep nature of firm’s compensation
 Partnership status (Z.e., Equity vs. Non-Equity) system (z.c., lockstep vs. non-lockstep)

* Primary practice area * Size of law firm

+ City e Law firm Profits per (Equity) Partner,

as reported in The American Lawyer
*  Gender

e Lateral status (ze., “home grown” vs. lateral)

¢ Compensation transparency of firm
(z.e., open vs. closed compensation system) *  Ethnicity

2. Objective information about a respondent’s compensation and practice metrics for 2013. Compensation
and practice metrics include:

¢ Total compensation * Total non-billable hours
¢ Total originations * Tor lateral respondents, whether their
* ‘Total working attorney receipts compensation changed as a result of the

»  Standard hourly billing rate lateral move and, if so, by what percent

e Total billable hours

3. Subjective information about a respondent’s perception of his or her compensation and compensation
system, including:

¢ Tactors perceived by respondent to be important to the firm in determining compensation

e The factor which respondent believes should be most important in determining compensation

MAJOR, LINDSEY & AFRICA, MLA and other trademarks are the property of MLA Legal and are registered in the US and other countries.
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e Whether there has been a change in the importance of factors and, if so, which factors have
become more important or less important

¢ Satisfaction with total compensation

¢ Tor those respondents who were not satisfied with their compensation, whether such dissatisfaction
was attributable to any perceived bias

¢ Whether respondent believed his or her compensation should be higher and, if so, by what percent

¢ Whether respondent would like to see changes in his or her firm’s compensation system and, if so,
what changes were desired

METHODOLOGY

This Survey was sponsored and developed by Major, Lindsey & Africa (MLA). It was conducted in
association with ALM Legal Intelligence (ALI), a research arm of ALM Media, the publisher of The
American Lawyer. AL allowed respondents to answer confidentially and anonymously, and MLA at no time
was made aware of respondents’ names or firms, either individually or in the aggregate.

Data for this Survey was collected using an online questionnaire hosted by ALI Invitations were emailed

to 43,816 partners across the United States at firms who have been Am Law 200-, NLJ 350- or Global
100-ranked in the past 5 years. The emailed invitation contained a link which partners could use to access
the online survey. To maximize the response rate, four email reminders, each spaced about two weeks apart,
were also sent.

The sample was provided by ALI selected from its proprietary database of practicing lawyers in the U.S. and
abroad. The questionnaire was jointly developed by MLA and ALIL As an incentive to complete the Survey,
respondents were entered into drawings to win American Express gift certificates valued at $1,000 and $500.

Responses were received from partners practicing across the United States (2,087) and abroad (7) for a total
of 2,094 responses. 1,018 emails were returned as undeliverable. Assuming that all of the remaining partners
contacted received the invitation, the overall response rate was approximately 4.9%.

As is customary with surveys of this nature, not every respondent answered every question. Each data table
notes the actual number of respondents for each category. In order for us to present the data meaningfully,
in certain cases, individual respondents were grouped into larger categories.

In Questions 11 through 16 of the Survey, respondents were given ranges as response choices. For example,
total compensation values were typically grouped in $50,000 ranges (e.g., $800,000 to $850,000). In order

to calculate the data for this Report, ALI used, wherever possible, the midpoint for all responses that were
expressed as ranges. In those cases where midpoints where not identifiable (eg., responses where one parameter
of the range was open-ended), ALI and MILA jointly agreed on values to be used for those responses.

For profits per equity partner (PPP) data, ALI used the most recent data available. For Am Law firms, ALI
used PPP data from the Am Law 200 ranking. For international firms, ALI used the PPP data from the
Global 100 ranking.
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In order to protect respondents’ identities, this Report does not disclose any information about any
individual or any individual law firm. All information is reported in the aggregate to ensure anonymity. ALI
did not provide the names, email addresses or any other identifying information of individual respondents
or any law firm to MLA. At all times, MLLA remained blind to the source of the data.

In most cases, this Report compares the results of the 2014 Survey with those of the 2012 Survey. The
complete results of the 2012 Survey can be found on the MLA website.

Statistical Terms Used
The statistical terms used in the Report are defined below.

* The median (or the 50th percentile) is the middle or central number in a series of numbers
arranged in order of value. There are equal numbers of smaller and larger observations.

e The average (or mean) is the total value of all observations divided by the number of observations.
While an average can be distorted by “outliers”’—data that is aberrant—great care was taken to
identify and remove outliers from this Report. Finally, percentages may not total 100 percent
because of rounding,

KEY FINDINGS

The overarching story in the 2014 Partner Compensation Survey continues to follow our previous findings,
namely: the longer the tenure, the larger the firm, and the bigger the legal market, the higher compensation
likely will be. Key findings also include:

¢ Average compensation for all respondents was $716,000, up 5% from 2012 ($681,000). The average
billing rate for all respondents was $608, up $24 (+4%) from 2012 ($584). However, median
compensation for all respondents was only $475,000, which means that respondents at the higher
end of compensation greatly skew the average compensation data.

e The compensation gap between Equity partners and Non-Equity partners continues to grow:
Equity partners averaged $971,000 in compensation in 2014, vs. $338,000 for Non-Equity partners.
While compensation for Non-Equity partners has remained essentially flat since 2010 ($336,000 in
2010, vs. $335,000 in 2012, vs. $338,000 in 2014), compensation for Equity partners has jumped
nearly 20% during that same period (from $811,000 in 2010, to $896,000 in 2012, to $971,000 in
2014). While not as drastic a difference, median compensation for Equity partners was $675,000, as
compared to $325,000 for Non-Equity partners. Equity partners also remain three times more likely
to classify themselves as Very Satisfied with their compensation than Non-Equity partners (37% and
12%, respectively, in 2014 vs. 36% and 12%, respectively, in 2012), and much less likely to classify
themselves as Not Very Satisfied (3% and 8% in 2014, vs. 4% and 11%, respectively, in 2012).

* Average originations for all respondents were $1,957,000, up 3% from 2012 ($1,893,000), mirroring
the 3% increase from 2010 to 2012. As with compensation, median originations were significantly
lower than the average: median originations for all respondents were $1,050,000, with respondents
at the higher end greatly skewing the average originations data. Equity partners reported average
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originations of $2.81 million (+7%), versus a 6% decline for Non-Equity partners. For the first
time since we started measuring this data, Equity partners now originate more than four times
the amount of business than Non-Equity partners. Moreover, whereas average originations for
Equity partners has grown 13% since 2010 ($2.81 million vs. $2.49 million), average originations
for Non-Equity partners has declined from $700,000 to $670,000 during that same period. Median
originations for Equity partners and Non-Equity partners generally track the average: median
originations for Equity partners were $1,650,000, which is slightly less than four times the $450,000
originated by Non-Equity partners.

¢ Similarly, unlike 2012, where all but the most senior grouping showed modest increases in
originations and the most senior grouping showed an 11% decline, in 2014 partners in the 1 to 5
year category showed a 17% decline in originations ($810,000 vs. $980,000), whereas those in the
21+ year category posted a 10% gain ($2,92,000 vs. $2,660,000).

* Among the seven practice areas grouped for purposes of this Report, Labor & Employment
partners continue to report the lowest average compensation ($503,000), compared to a high of
$893,000 for Corporate partners.

e Asin our prior Surveys, partners in Open compensation systems reported significantly higher
average compensation ($843,000; +4%) compared to partners in Partially Open ($574,000; +11%)
and Closed ($484,000; +4%) systems. While both the Open and Closed system partners reported
identical percentage gains in 2014, the compensation gap between the two groupings remains a
surprising 74%. Median data is much more closely grouped: median compensation for Open system
partners was $575,000, as compared to $425,000 for partners in Partially Open systems and $325,000
for partners in Closed systems. Similarly, partners in Open compensation systems remained much
more likely to classify themselves as Very Satisfied (32%) than partners in Partially Open (20%) or
Closed (18%) compensation systems, though the gap has narrowed somewhat since 2012.

¢ The disparity in compensation and compensation satisfaction across cities continues to be quite
pronounced. Average compensation ranged from a low of $438,000 in Seattle to a high of
$1,167,000 in Silicon Valley. Unlike 2012, when compensation rose in virtually every city compared
to 2010, the 2014 results showed wide swings in partner compensation among cities, with
Philadelphia (+46%), Los Angeles (+24%) and Chicago (+20%) showing the largest gains, and
Dallas (-19%) and Seattle (-18%) showing the most significant declines.

e Male partners continue to significantly outpace females in compensation: $779,000 (+6%) for
males vs. $531,000 (+7%) for females in 2014, compared to $734,000 vs. $497,000 in 2012. Median
compensation for males was $525,000 vs. $375,000 for females. Male partners reported average
originations of $2.19 million in 2014, representing a gain of 8% over 2012. Conversely, reported
originations for females declined 12%, from $1.41 million in 2012 to $1.24 million in 2014. This
nearly 77% spread in originations between males and females is significantly higher than the 50%
spread reported in 2010 and the 44% spread reported in 2012. Median originations for males were
$1,150,000 vs. $650,000 for females.

* Cronyism continues to be the most significant reason for dissatisfaction with compensation
satisfaction, outpacing all of the other enumerated reasons combined. However, while perceived
cronyism apparently remains high, it is worth noting that the percentage has fallen from 40% when
we first measured it in 2010 to 30% in 2014.
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* Originations continue to drive compensation decisions: 74% of all respondents noted that
Originations were a Very Important factor in determining compensation, 66% of all respondents
perceived it to be #he most important factor (working attorney receipts was next closest at 21%) and
55% of all respondents cited originations as becoming more important in the compensation
process. These numbers are all virtually identical to the 2012 results.

COMPENSATION, ORIGINATIONS, RECEIPTS, BILLING RATES AND HOURS

Questions 11 through 16 of the Survey dealt with the principal practice metrics of the respondents for the
2013 fiscal year, and address: total compensation, total originations, total working attorney receipts, standard
houtly billing rate, total billable hours, and total non-billable hours. These key practice metrics were then
sorted by the following categories:

1. Partnership Tenure 6. Lockstep Type

2. Partnership Status 7. Firm Size

3. Practice Area 8. Firm PPP

4. City 9. Gender

5. Compensation Transparency 10. Ethnicity
Compensation

A total of 2,068 respondents provided their compensation data, with reported compensation ranging
from less than $100,000 (1 respondent) to over $8 million (4 respondents). Average compensation for all
respondents was $716,000, up 5% from 2012 ($681,000). However, median compensation data paints a
very different picture: median compensation for all respondents was only $475,000, which means that
respondents at the higher end of compensation greatly skew the average compensation data.

Partnership Tenure and Partnership Status

As in previous years, when sorted by Partnership Tenure, average compensation climbs steadily by tenure
grouping, ranging from $378,000 for those in the 1 to 5 year category up to $1,015,000 for those in the 20+
year category. However, while the two junior groupings (1 to 5 years and 6 to 10 years) both showed slight
declines in average compensation this year, down 5% and 1%, respectively, the two more senior groupings
(11 to 20 years and 20+ years) both showed strong gains, climbing 12% and 10%, respectively. Presumably,
these strong gains by the more senior partners reflect the strong gains in partner compensation by Equity
partners generally (discussed below), who presumably are more senior than Non-Equity partners.

CHART ON NEXT PAGE (&~
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Exhibit 1.1 - Average Total Compensation by Partnership Tenure -~ Average (All Respondents) = $716,000
--- Median (All Respondents) = $475,000
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While we expected that Equity partners would continue to significantly outpace Non-Equity partners in
compensation, the level of disparity has grown markedly since our first Survey in 2010. Compensation

for Non-Equity partners has remained essentially flat since 2010, ($336,000 in 2010 vs. $338,000 in 2014),
whereas compensation for Equity partners has jumped nearly 20% during that same period (from $811,000
in 2010, to $896,000 in 2012, to $971,000 in 2014), with Equity partners now averaging about 2.9 times the
total compensation of their Non-Equity colleagues. While not as drastic a difference, median compensation
for Equity partners was $675,000, as compared to $325,000 for Non-Equity partners.

Exhibit 1.2 - Average Total Compensation by Partnership Status -~ Average (All Respondents) = $716,000
--- Median (All Respondents) = $475,000
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Practice Area

Among the seven practice areas grouped for purposes of this Report, Labor & Employment partners
continue to report the lowest average compensation ($503,000), compared to a high of $893,000 for
Corporate partners. Tax and ERISA (+26%), IP (+20%), and Litigation (+10%) partners showed the largest
percentage increases from 2012, while Real Estate (-3%) and Labor & Employment (-1%) partners were the
only practice areas to show a decline in average compensation.

Exhibit 1.3 - Average Total Compensation by Practice Area -~ Average (All Respondents) = $716,000
--- Median (All Respondents) = $475,000
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City

The disparity in compensation continues to be quite pronounced when sorted by city. Average
compensation ranged from a low of $438,000 in Seattle to a high of $1,167,000 in the Silicon Valley area
of California, a difference of more than 150%. Unlike 2012, when compensation rose in virtually every
city compared to 2010, the 2014 results showed wide swings in partner compensation among cities, with
Philadelphia (+46%), Los Angeles (+24%) and Chicago (+20%) showing the largest gains, and Dallas
(-19%) and Seattle (-18%) showing the most significant declines. Average compensation for the 13 cities'
highlighted in this Report is as follows:

CHART ON NEXT PAGE (&~

These 13 cities were chosen for their total response counts. Each of the 13 had 50 or more responses, with the exception of Seattle (38), which was included for
purposes of trending with the 2012 Report, and Minneapolis (45), which was not broken out separately in the 2010 or 2012 Reports.
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Exhibit 1.4 - Average Total Compensation by City -- Average (All Respondents) = $716,000
--- Median (All Respondents) = $475,000
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Compensation Transparency and Lockstep Type

As in our prior Surveys, partners in Open compensation systems reported significantly higher average
compensation ($843,000; +4%) compared to partners in Partially Open ($574,000; +11%) and Closed
($484,000; +4%) systems. While both the Open and Closed system partners reported identical percentage
gains in 2014, the compensation gap between the two groupings remains a surprising 74%. Median data is
much more closely grouped: median compensation for Open system partners was $575,000, as compared
to $425,000 for partners in Partially Open systems and $325,000 for partners in Closed systems.

When sorted by Lockstep Type, Pure Lockstep partners reported average compensation of $821,000
(-33%)? compared to average compensation of $730,000 (+5%) for Non-Lockstep partners. Partners
who classified their compensation system as Generally Lockstep continue to report significantly lower
compensation than both categories, with an average compensation of $629,000 (+12%).

CHARTS ON NEXT PAGE @’

2 . . . : .
Because the population size for the “Pure Lockstep™ category (14 responses) is much lower than for the other categories, which had 1,794 (Non-Lockstep) and 280
(Generally Lockstep) responses, respectively, it is difficult to draw meaningful conclusions for this category due to potential greater variance in the reported data.
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Exhibit 1.5 — Average Total Compensation by Compensation Transparency - Average (Al Respondents) = $716,000
--- Median (All Respondents) = $475,000
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Exhibit 1.6 — Average Total Compensation by Lockstep Type -- Average (All Respondents) = $716,000
-+ Median (All Respondents) = $475,000
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Firm Size and Firm PPP

Although average compensation for all partners as a group rose 5.1% ($716,000 vs. $681,000), the growth
was very uneven, with average compensation at firms of 51-200 lawyers and firms of 201-500 lawyers
rising only 1% and 3%, respectively, while average compensation at firms of 501-1,000 lawyers and firms of
1,000+ lawyers rising 7% and 16%, respectively.
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Exhibit 1.7 — Average Total Compensation by Firm Size -~ Average (All Respondents) = $716,000
--- Median (All Respondents) = $475,000
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Unlike 2012, when virtually every PPP category other than the two highest showed a decline in average
compensation, the 2014 results were more uneven, with no apparent trend. The $250,001-$500,000 category
showed the largest decline ($414,000; -4%), while the $2 million+ category reported the largest gain
($1,967,000: +8%).

Exhibit 1.8 — Average Total Compensation by Firm PPP -- Average (All Respondents) = $716,000
-+ Median (All Respondents) = $475,000
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Gender and Ethnicity

As in our prior Surveys, when sorted by gender, male partners’ average compensation continues to
significantly outpace female partners. Average compensation for male partners was approximately 47%
higher than for female partners, $779,000 (+6%) vs. $531,000 (+7%). This 47% difference in compensation
is consistent with the 48% differential reported in our 2012 Survey. Median compensation for males was
$525,000 vs. $375,000 for females.

CONTINUED ON NEXT PAGE (&~
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The average compensation of White partners was $734,000, up 7% from 2012. Black partners reported
significantly higher average compensation ($574,000; +17%), whereas Hispanic and Asian Pacific partners
reported declines of 27% ($479,000) and 9% ($645,000), respectively. Partners who categorized themselves
as Mixed Races showed an increase of 10%, rising from $670,000 to $736,000.°

Exhibit 1.9 — Average Total Compensation by Gender -~ Average (All Respondents) = $716,000
--- Median (All Respondents) = $475,000
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Changes in Compensation for Lateral Partners

Questions 7 through 9 of the Survey were directed at lateral partners, and asked whether their compensation
changed as a result of the lateral move and, if so, by what percent. A total of 956 respondents reported

that they joined their current firm laterally as a partner. Approximately 53% of respondents reported that
their compensation increased 10% or more as a result of the lateral move, compared to 62% in 2012.
Approximately 8% saw it decrease by 10% or more (compared to 9% in 2012), and approximately 39% said
their compensation stayed basically the same (compared to 29% in 2012).

For the complete results, please refer to Appendix II — Average Total Compensation, and Appendix III — Compensation
Change for Lateral Partners.

Originations

A total of 1,879 respondents provided their originations data, with reported originations ranging from

less than $100,000 (220 respondents) to over $30 million (6 respondents). Average originations for all
respondents were $1,957,000, up 3% from 2012 ($1,893,000), mirroring the 3% increase from 2010 to 2012.
As with compensation, median originations were significantly lower than the average: median originations
for all respondents were $1,050,000, with respondents at the higher end greatly skewing the average
originations data.

*The ethnic categories used in the Survey and this Report track those previously used by the American Bar Association. The number of respondents by ethnic
category was as follows: White, not Hispanic (1,854), Black, not Hispanic (49), Hispanic (41), Asian Pacific, not Hispanic (74), American Indian, not Hispanic (4),
Native Hawaiian or Pacific Islander, not Hispanic (1), Mixed Races (24). Because of the relatively small number of non-White respondents, it is difficult to draw
statistically meaningful conclusions for those categories.
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Partnership Tenure and Partnership Status

Unlike 2012, where all but the most senior grouping showed modest increases in originations and the most
senior grouping showed an 11% decline, in 2014 partners in the 1 to 5 year category showed a 17% decline
in originations ($810,000 vs. 980,000), whereas those in the 21+ year category posted a 10% gain ($2,92,000
vs. $2,660,000). Partners in the 6 to 10 year category and the 11 to 20 year category reported increases of
8% and 1%, respectively.

Exhibit 2.1 - Average Originations by Partnership Tenure -- Average (All Respondents) = $1,957,000
.-+ Median (All Respondents) = $1,050,000
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Equity partners reported average originations of $2.81 million (+7%), whereas Non-Equity partners

posted a 6% decline ($670,000). For the first time since we started measuring this data, Equity partners

now originate more than four times the amount of business than Non-Equity partners. Moreover, whereas
average originations for Equity partners has grown 13% since 2010 ($2.81 million vs. $2.49 million), average
originations for Non-Equity partners has declined from $700,000 to $670,000 during that same period.
Median originations for Equity partners and Non-Equity partners generally track the average: median
originations for Equity partners were $1,650,000, which is slightly less than four times the $450,000 originated
by Non-Equity partners.
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Exhibit 2.2 - Average Originations by Partnership Status -~ Average (All Respondents) = $1,957,000
--- Median (All Respondents) = $1,050,000
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Practice Area

Average originations by Practice Area generally tracked with compensation trends. At the high end,
Corporate partners reported average originations of $2.71 million (+12%), and on the low end, Labor &
Employment partners reported $1.39 million in originations (+1%). Tax & ERISA ($1.42 million; +53%)
and IP ($2.62 million; +23%) partners reported the most significant gains from 2012, while Real Estate
partners showed the largest decline ($1.51 million; -12%).

Exhibit 2.3 — Average Originations by Practice Area -~ Average (All Respondents) = $1,957,000
--- Median (All Respondents) = $1,050,000
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City

Origination trends by City also tended to follow compensation trends. Average originations ranged from a
low of $1.28 million in Seattle (-21%) to a high of $3.39 million in Silicon Valley (-9%). As we saw with total
compensation, cities with the highest jumps in total originations were Philadelphia (+75%), Chicago (+48%)

and Los Angeles (+46%). Dallas showed the largest decrease in originations, falling 34%, from $2.34 million
in 2012 to $1.54 million in 2014,

Exhibit 2.4 - Average Originations by City -- Average (All Respondents) = $1,957,000
--- Median (All Respondents) = $1,050,000
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Compensation Transparency and Lockstep Type

While partners in Open compensation systems ($2.34 million; -1%) continued to report average originations
significantly higher than their Partially Open ($1.33 million; -1%) and Closed compensation system

($1.35 million; +27%) counterparts, Closed compensation system partners reported strong gains in 2014.
We believe the wide disparity in originations among these groups accounts for much of the disparity in
compensation for the groups, although it is interesting to note that while the Partially Open and Closed
compensation groups reported nearly identical originations in 2014, partners in Partially Open systems
earned nearly 19% more than those in Closed systems ($574,000 vs. $484,000). Median originations for
Open system partners were $1,250,000, as compared to $750,000 for partners in Partially Open systems and
$650,000 for partners in Closed systems.
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Exhibit 2.5 — Average Originations by Compensation Transparency -~ Average (All Respondents) = $1,957,000
--- Median (All Respondents) = $1,050,000

$2,500 -

$2,336 — $2,360

$2,000 ————— N - - - - - - - - ---_----—----———-————————————-=

$1,500 - $1,332—$1,380

(in ‘000)

$1.000 7 QRN v R v S

$500 -

$0 -

Open Partially Open Closed
2014 m2012

When sorted by Lockstep Type, Pure Lockstep partners showed a significant decline in originations ($1.1
million; -67%), whereas Generally Lockstep partners reported an increase of 15% ($1.80 million) and Non-
Lockstep partners reported an increase of 3% ($1.99 million). As noted above, given the relatively small
number of Pure Lockstep respondents (14), it is difficult to draw any meaningful conclusions for this category.

Firm Size and Firm PPP

When sorted by Firm Size, much like we see for compensation, the larger the firm, the higher the average
originations. Originations at firms with 1,000+ lawyers showed the strongest gains ($2.92 million),
representing an 18% increase from 2012 ($2.48 million), likely accounting for the similarly strong gain in
compensation (+16%) for this group. When sorted by PPP, the results were more uneven, with no apparent
trend. The $500,001-$750,000 and $2 million+ categories both posted 10% gains, whereas the $1,500,001-$2
million category showed the largest decline (-6%0).

Exhibit 2.6 — Average Originations by Firm Size -~ Average (All Respondents) = $1,957,000
--- Median (All Respondents) = $1,050,000

$3,500
$3,000
$2,500

$2,918

$2,085 $2,030

$2,000 F==================================
$1,429  $1,390

(in ‘000)

51-200 attorneys 201-500 attorneys 501-1,000 attorneys 1,000+ attorneys
2014 m2012

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved




Gender and Ethnicity

Male partners reported averaged originations of $2.19 million, representing a gain of 8% over 2012. Con-
versely, reported originations for females declined 12%, from $1.41 million in 2012 to $1.24 million in
2014. This nearly 77% spread in originations between males and females is significantly higher than the
50% spread reported in 2010 and the 44% spread reported in 2012. Median originations for males were
$1,150,000 vs. $650,000 for females.

White partners averaged $2 million in originations (+6%). Hispanic partners reported a 26% increase in
originations ($1.83 million), whereas Asian-Pacific partners ($1.85 million; -17%) and Black partners (§1.35
million; -9%) both reported declines. Originations for those who classified themselves as Mixed Races were
essentially flat ($2.27 million; +1%).

For the complete results, please refer to Appendix IV — Average Total Originations.

In her corollary article to this Report, Show Me the Money, Natasha Innocenti, Leader of MLA’s Northern
California Partner Practice Group, examines the disturbing finding that women are still being paid less than
men, even when adjusted for comparable levels of originations.

Working Attorney Receipts

A total of 1,981 respondents provided their working attorney receipts (WAR) data, with reported WAR
ranging from less than $100,000 (15 respondents) to over $5 million (33 respondents)*. Average WAR for all
respondents was $1,097,000, up 3% from 2012 ($1,070,000). Median WAR for all respondents was $850,000.

Average WAR trends by tenure and status were relatively flat. When sorted by practice are, each group
showed gains of at least 6% other than Real Estate partners, the only practice area to report a decline
(-14%). Tax & ERISA partners showed the largest gains, at +16%. Notably, although Equity and Non-
Equity partners both reported a 2% increase in WAR in 2014, and the spread in WAR between the

two groups has actually narrowed from 70% ($1.31 million vs. $770,000) in 2010 to 48% ($1.26 million

vs. $850,000) in 2014, compensation for Non-Equity partners has remained essentially flat whereas
compensation for Equity partners continues to rise, lending further support (as if any were still needed) to
the fact that in modern law firm life, one’s compensation is much more a function of one’s originations than
one’s billable hours.

Although partners in Open compensation systems continue to report dramatically higher average
compensation as compared to partners in Partially Open and Closed systems, the differences among

the three groups” WAR remains much smaller, at $1.18 million, $1.03 million and $940,000, respectively.
Similarly, although there continues to be a large disparity in compensation and originations based on gender,
average WAR for male and female partners remain much closer, at $1.14 million and $950,000 respectively.
Median WAR data for these groups generally tracked the averages.

For the complete results, please refer to Appendix V — Average Total Working Attorney Receipts.

4yt . . - . L. .
We question whether the respondents at the high end of the response range understood the question or accompanying instruction.
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Billing Rates, Billable Hours and Non-Billable Hours

2,072 respondents provided their houtly billing rate data. Hourly billing rates ranged from less than $50 (1
respondent) to greater than $1,950 (1 respondent). The average billing rate for all respondents was $608,
up $24 (+4%) from 2012 ($584). Notably, unlike compensation data, which was much more uneven across
practice areas and cities, every practice area reported higher billing rates in 2014 (with IP leading the way,
+10%), and nearly every city reported higher rates as well (with Philadelphia showing the largest gains at
+14%), other than Atlanta and Seattle, which both showed declines of 2%.

2,061 and 2,051 respondents provided billable and non-billable hour data, respectively. Reported billable hours
ranged from 1,000 hours or below (101 respondents) to 3,000 hours or more (11 respondents). Reported non-
billable hours ranged from 50 hours or below (31 respondents) to 1,000 hours or more (279 respondents).
The average billable hours for all respondents was 1,686 hours, virtually identical to the 1,687 reported in
2012, and non-billed time averaged 526 hours, down slightly from 530 in 2012. Interestingly, despite variations
in reported billable time and non-billable time over the course of our 2010, 2012 and 2014 Surveys, the total
number of hours worked has remained essentially flat (2,220 hours in 2010; 2,217 hours in 2012; and 2,212
hours in 2014). Median billable hours and non-billable hours were 1,725 and 475, respectively.

Generally speaking, the larger the firm, the higher the billing rate and the higher the number of billable and
non-billable hours (although the spread in non-billable hours was much, much tighter). When sorted by
PPP, the more profitable firms naturally had higher billing rates, but the variance in billable hours was much
tighter among the three lowest categories before rising appreciably for each of the three higher categories.
This trend was also generally true as to non-billable hours, with the three lowest PPP categories being tightly
grouped before rising for the higher PPP categories, with one notable exception: once again, partners at
firms with PPP in excess of $2 million reported significantly lower non-billable hours than partners in all
other firm PPP categories.

Exhibit 3.1 —Averaye BiIIing Rate by Firm Size -- Average (All Respondents) = $608
--- Median (All Respondents) = $613
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Exhibit 3.2 - Average Billable Hours [Jy Firm Size —- Average (All Respondents) = 1,686
-+ Median (All Respondents) = 1,725
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Exhibit 3.3 — Average Non-Billable Hours by Firm Size - Average (All Respondents) = 526
.-+ Median (All Respondents) = 475
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Below are highlights of selected billing rates, billable hours and non-billable hours data.

BILLING RATES

e IP partners and Tax & ERISA partners showed the highest percentage gains in billing rates,
climbing to $662 (+10%) and $680 (+8%y), respectively, whereas Labor & Employment partners
continued to report the lowest hourly billing rate at $505, up 7% from $473 in 2012. All practice
areas showed at least a 3% increase in billing rates.

¢ Virtually every city reported an increase in billing rates, with the exception of Atlanta and Seattle,
which both showed a 2% decrease.

* Average billing rates for male partners rose 4%, climbing from $598 in 2012 to $624 in 2014.
Female partner billing rates rose 5% to $561 from $533.

BILLABLE HOURS

* Tor the first time since MLLA began measuring this data, Non-Equity partners averaged higher
billable hours than Equity partners (1,692 hours vs. 1,681 hours).
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* Corporate partners showed the largest percentage gain in billable hours, up from 1,518 hours in
2012 to 1,601 in 2014 (+5%). Billable hours for Litigators, IP partners and Real Estate partners
were essentially flat (+/- less than 1%), and billable hours for Tax & ERISA and Labor &
Employment partners showed modest increases (+3% and +2%, respectively).

 Billable hours fell in eight of the 13 cities, with Boston posting the largest percentage decline (-8%;
1,653 in 2014 vs. 1,781 in 2012). Silicon Valley reported the highest percentage increase (+6%), rising
from 1,718 to 1,826, which also represented the highest average number of billable hours for all cities.

* Male partners billed 1,702 hours in 2014, up 1% from 2012 (1,690). Female partners reported a 2%
decline in billable hours, falling to 1,634 from 1,670 in 2012.

NON-BILLABLE HOURS

*  Partners in the 20+ year category were the only tenure grouping to show an increase in non-billable hours,
rising from 587 in 2012 to 614 in 2014 (+5%). All other tenure groupings reported lower non-billable hours,
with the largest drop reported by the 6 to 10 year category (from 531 to 507; -5%0).

¢ Equity partners continue to report higher non-billable hours than Non-Equity partners, 569 vs. 464.

¢ Open compensation system partners again significantly outpaced Closed compensation system
partners in non-billable hours, reporting 560 non-billable hours vs. 453 hours in 2014 (versus 571
and 435, respectively, in 2012).

* Smaller firms reported an increase in non-billable hours (517 and 522 hours, respectively for firms
of 51-200 attorneys (+12%) and 201-500 attorneys (+3%), respectively), versus a decline in non-
billable hours for larger firms (531 and 529 hours, respectively, for firms with 501-1,000 attorneys
(-4%) and 1,000+ attorneys (-2%), respectively).

* Non-billable hours of female partners rose 4%, from 490 in 2012 to 512 in 2014, vs. a 2% drop by
male partners, from 541 to 531.

For the complete results, please refer to Appendix VI — Average Billing Rates, Appendix VII — Average Billable Hours,
and Appendix VIII — Average Non-Billable Hours.

COMPENSATION SATISFACTION, FACTORS AND SYSTEMS

Questions 18 through 29 of the Survey dealt with compensation satisfaction and the respondents’
perceptions of their compensation and compensation systems. Satisfaction data was then sorted by the
following categories:

1. Partnership Tenure 9. Total Compensation
2. Partnership Status 10. Total Originations
3. Practice Area 11. Total Billable Hours
4. City 12. Firm Size

5. Lateral Status 13. Firm PPP

6. Move-Related Compensation Change 14. Gender

7. Compensation Transparency 15. Ethnicity

8. Lockstep Type
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Satisfaction Ratings

Question 24 addressed compensation satisfaction. A total of 2,082 respondents answered this question.
27% classified themselves as Very Satisfied, 53% classified themselves as Somewhat Satisfied, 15% said they
were Not Very Satisfied, and 5% were Not at all Satisfied. These satisfaction levels are very similar to the
results of the 2010 and 2012 Surveys and to the results of our most recent Lateral Partner Satisfaction
Survey, where 86.5% of all Jateral partners reported that they were either Very Satisfied or Somewhat
Satisfied with their current firms.

Exhibit 4.1 - Overall Satisfaction with Total Compensation
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Partnership Tenure and Partnership Status

The two most senior groupings of lawyers once again were more likely to classify themselves as Very
Satisfied with their compensation (29% and 37% for categories 11 to 20 years and 20+ years, respectively,
versus 19% and 23% for categories 1 to 5 years and 6 to 10 years, respectively). Moreover, the chasm
between Equity partners’ and Non-Equity partners’ compensation satisfaction remains wide. Equity partners
were once again three times more likely to classify themselves as Very Satisfied than Non-Equity partners
(37% vs. 12%, as compared to 36% vs. 12% in 2012), and were also much less likely to classify themselves as
Not at all Satisfied (3% vs. 8%, as compared to 4% vs. 11% in 2012).

CHARTS ON NEXT PAGE @’
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Exhibit 4.2 — Satisfaction by Partnership Tenure
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Exhibit 4.3 — Satisfaction by Partnership Status
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Practice Area

Sorting the data by Practice Area, IP partners were most likely to classify themselves as Very Satisfied (34%),
up strongly from 2012 (28%), whereas Litigation partners were least likely (25%), up slightly from 2012
(22%). Real Estate partners showed the strongest gains, with 28% classifying themselves as Very Satisfied

in 2014 versus 20% in 2012. IP and Real Estate also showed the greatest decrease in percentage of partners
classifying themselves as Not at all Satisfied, with IP falling from 9% to 4% and Real Estate falling from 8%
to 3%. Tax & ERISA partners had the highest overall satisfaction rate, with 88% classifying themselves as
either Very Satisfied or Somewhat Satisfied, up from 80% in 2012. The next closest were IP partners, at 84%,
up from 77% in 2012.

Exhibit 4.4 — Satisfaction by Practice Area
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City

Cities with high satisfaction (33% or more Very Satisfied) include Silicon Valley (36%), San Francisco (33%)
and Philadelphia (33%). At the other end of the spectrum, only 18% of Seattle-based partners reported
that they are Very Satisfied with their compensation, a drop of approximately 20 percentage points from
2012. Minneapolis and Silicon Valley had the highest percentage of partners classifying themselves as Not
at all Satisfied (9%), with Seattle the lowest (3%, up from 0% in 2012). Unlike 2012, where five cities had
25% or more of their partners classifying themselves as either Not at all Satisfied or Not Very Satisfied, no
cities hit that threshold in 2014. Philadelphia showed the strongest gains in overall satisfaction, with 80% of
partners classifying themselves as either Very Satisfied or Somewhat Satisfied, up sharply from 69% in 2012.
Conversely, partners in Houston and Dallas classifying themselves as either Not at all Satisfied or Not Very
Satisfied rose sharply in 2014, from 8% and 9%, respectively, in 2012, to 19% and 16%, respectively, in 2014.
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Exhibit 4.5a - Satisfaction by City (2014)
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Exhibit 4.5b - Satisfaction by City (2012)
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Compensation Transparency and Lateral Movement

Once again, partners in Open compensation systems were much more likely to classify themselves as Very
Satisfied (32%) than partners in Partially Open (20%) or Closed (18%) compensation systems, though the
gap has narrowed somewhat since our last Survey: In 2012, 34% of partners in Open systems classified
themselves as Very Satisfied compared to 13% in Closed systems. Partners who joined their firms laterally
as partners were also more likely to classify themselves as Very Satisfied (32%) than “home grown” partners
(23%), which is generally consistent with the 2012 results (30% vs. 24%).

Exhibit 4.6 — Satisfaction by Compensation Transparency
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Exhibit 4.7 - Satisfaction by Lateral Movement
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Total Compensation, Total Originations, Billable Hours

Not surprisingly, compensation satisfaction climbs in relation to total compensation. Once again, in 2014

we saw significantly higher levels of compensation satisfaction in the higher compensation ranges, though

the percentage of partners in the $1 million to $1.5 million grouping classifying themselves as Very Satisfied

fell from 54% to 47%. The relationship between compensation satisfaction and originations mirrors that

of compensation, with satisfaction levels rising steadily as originations increase, though the groupings are
somewhat tighter on both ends of the scale (Ze., Very Satisfied and Not at all Satisfied). When sorted by
billable hours, the spread between groupings is narrower, although it is interesting to note that partners in

the higher billable hour groupings have higher levels of compensation satisfaction.

Exhibit 4.8 - Satisfaction by Total Compensation
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Exhibit 4.9 — Satisfaction by Total Originations
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Exhibit 4.10 - Satisfaction by Billable Hours
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Firm Size and Firm PPP

Although Firm Size seemed to have no significant bearing on compensation satisfaction in 2012, in 2014

partners at larger firms were more likely to classify themselves as Very Satisfied than those at smaller

firms. Similarly, partners at firms with higher PPP generally were more likely to classify themselves as
Very Satisfied and less likely to say they were Not Very Satisfied or Not at all Satisfied, which generally is
consistent with the 2012 results, with the exception of firms at the lowest end of PPP, which also showed a

large increase in Very Satisfied partners.

Exhibit 4.11 - Satisfaction by Firm Size
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Exhibit 4.12a- Satisfaction by Firm PPP (2014)
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Exhibit 4.12b- Satisfaction by Firm PPP (2012)

0%
0% 1% 0% 1% 2% 2%

100% -

90% -

80% -

70%

60% -

50% -

40%

30% -

20%

10%

0% -
$250,001—$500,000 $500,001—$750,000 $750,001—$1M $1.01M—$1.5M $1.51M—$2M $2M+

H Very Satisfied  ® Somewhat Satisfied = Not Very Satisfied  ®Not At All Satisfied B Not sure

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved




Gender and Ethnicity

In 2014, 28% of males reported that they were Very Satisfied with their compensation, compared to 23% of
females. These results are virtually identical to the 2012 results. At the opposite end, in 2012, 6% of males
and 9% of females reported that they were Not at all Satisfied with their compensation, both of which have
fallen slightly, to 5% and 5%, respectively, in 2014. However, while the change from 2012 to 2014 is not
dramatic, the change from the dark days of 2010 is more striking, when 16% of males and 19% females
classified themselves as Not at all Satisfied.

Exhibit 4.13 - Satisfaction by Gender
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The level of satisfaction among White partners was generally consistent with the 2012 results, with 28%
classifying themselves as Very Satisfied and only 4% classifying themselves as Not at all Satisfied (compared
to 27% and 6%, respectively, in 2012). Conversely, the level of satisfaction among Black partners dropped
precipitously in 2014, with only 14% classifying themselves as Very Satisfied and 43% classifying themselves
as Somewhat Satisfied, compared to 24% and 52%, respectively, in 2012. Similarly, while nearly an equal
number of Hispanic partners classified themselves as Very Satisfied in 2014 as in 2012 (24% versus 27%),
the percentage of partners classifying themselves as Not Very Satisfied or Not at all Satisfied rose from

9% and 6%, respectively, in 2012 to 20% and 12%, respectively, in 2014. While Asian Pacific partners

had a higher percentage of partners classifying themselves a Very Satisfied in 2014 (24%) compared to
2012 (19%), the percentage of partners classifying themselves as Not Very Satisfied or Not at all Satisfied
rose from 15% and 8%, respectively, in 2012 to 22% and 10%, respectively, in 2014. Partners classifying
themselves as Mixed Races also showed strong gains in satisfaction, with 25% and 58% classifying
themselves as Very Satisfied or Somewhat Satisfied, respectively, compared with 15% and 40%, respectively,
in 2012. Notably, only 17% classified themselves as Not Very Satisfied, compared to 25% in 2012, and 7o
partners classified themselves as Not Very Satisfied in 2014, compared to 15% in 2012%.

4 ) ) . ) )
Again, it is difficult to draw meaningful conclusions for the non-White categories because of the relatively small number of respondents.
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Exhibit 4.14a - Satisfaction by Ethnicity (2014)
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Exhibit 4.14b - Satisfaction by Ethnicity (2012)
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Compensation Satisfaction and Perceived Bias

Respondents who answered Not Very Satisfied or Not at all Satisfied to Question 24 were then asked if their
lack of satisfaction was attributable to any biases on the part of their firms, such as cronyism, gender bias,
racial bias, sexual orientation bias and bias against laterals. A total of 386 respondents answered this question.

Approximately 30% of the respondents attributed their lack of compensation satisfaction to cronyism, with
that factor once again (35% in 2012) outpacing all of the other enumerated reasons combined (although
36% percent answered Not Sure and 17% answered Other Reason). While perceived cronyism remains
high, it is worth noting that the percentage has fallen from 40% when we first measured it in 2010. 12% of
respondents cited gender bias (up slightly from 11% in 2012), followed by racial bias (2%, up from 1% in
2012), bias against laterals (2%, even from 2012), and sexual orientation bias (1%, down from 2% in 2012).

For the complete results, please refer to Appendix IX — Satisfaction with Total Compensation.

Desire for Higher Compensation

Questions 26 and 27 of the Survey asked respondents whether they thought their total compensation should
be higher and, if so, by what percentage. A total of 2,072 respondents answered the question, with 55%
answering that they believed it should be higher (vs. 58% in 2012) and 45% answering that they felt their
current compensation was about right (vs. 43% percent in 2010). Of those who felt that their compensation
should be higher, 10% believed their compensation should be between 0-10% higher, 46% believed it
should be between 11-20% higher, 29% believed it should be between 21-30% higher, 7% believed it should
be between 31-40% higher and 4% believed it should be between 41-50% higher. The remaining 4% of
respondents believed their compensation should be between 51% to greater than 100% higher. Once again,
these numbers are virtually identical to our prior Survey results.

Exhibit 5.1 — Satisfaction with Compensation Level

70%

58%

60% 55%

50% 45%

43%

40% -
30% -

20%

10% -

0% -

No, | feel my compensation is about right Yes, | should be earmning more

2014 m2012

CONTINUED ON NEXT PAGE @

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved




Exhibit 5.2 - Level of Compensation Desired (Percentage Increase)
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For the complete results, please refer to Appendix X — Desired Compensation.

IMPORTANCE OF FACTORS IN DETERMINING COMPENSATION

Questions 18 through 23 of the Survey sought subjective information from respondents about their
perception of factors they felt were important to their firms in determining compensation. Questions 28
and 29 asked respondents whether they’d like to see a change in compensation methods and, if so, what
changes they would like to see.

Perceived Importance of Factors

In Question 18, respondents ranked the importance of nine factors as Very Important, Somewhat Important,
Not Very Important or Not at all Important in determining compensation (responses for each individual
importance rating can be found in Appendix XI). Approximately 2,057 respondents answered this question.
Of the nine enumerated factors, originations had the highest percentage (74%) of Very Important ratings,
followed by WAR (59%) and billable hours (39%0). The next highest factor was realization rate at only 25%.
Not surprisingly, once again non-billable hours received the lowest number of Very Important ratings, at just
2%. These numbers are virtually identical to the 2012 results.

CHARTS ON NEXT PAGE @
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Exhibit 6.1a — Importance of Factors Determining Compensation (2014)
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Exhibit 6.1b — Importance of Factors Determining Compensation (2012)
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In Questions 19 and 20, respondents were asked what factor was perceived by them to be most important
in determining compensation, and what factor did they believe shou/d be most important. Once again,
originations was the most frequently chosen of the listed response options, with 66% perceiving it to be
most important and 56% saying it should be most important. WAR was the second most cited, at 21% and
26%, respectively. No other factor received more than 8%. These responses are also virtually identical to the
percentage breakdown we saw in the 2012 Survey.

Exhibit 6.2a — Perceived Importance of Factors Determining Compensation (2014)
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Exhibit 6.2b — Perceived Importance of Factors Determining Compensation (2012)
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Perceived Change in Importance of Factors

In Question 21, respondents were asked whether there has been a change in the importance of various
factors in determining compensation. Of the 2,036 respondents to this question, 40% believed that there
had been a change, 40% felt that there had not been a change, and 21% were not certain. These results are
generally consistent with the 2012 Survey (44%, 37% and 19%, respectively).

Exhibit 6.3 — Change in Importance of Factors Determining Compensation
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When asked in Question 22 to name those factors which respondents believed had become more important,
55% of the 1,778 respondents cited originations, 32% cited WAR, 29% billable hours and 28% realization
rate. These results are virtually identical to the 2012 results. Once again, seniority (50%), good citizenship
(44%) and non-billable hours (35%) were cited most often as factors that were becoming less important,
which results are also nearly identical to the 2102 results.

DESIRE FOR CHANGE IN COMPENSATION METHODS

Questions 28 and 29 asked respondents whether they’d like to see a change in compensation methods and,
if so, what changes they’d like to see. Of the 2,083 respondents to Question 28, 65% said they would like to
see a change in compensation methods, 19% did not desire any changes and the remainder were not sure.
These results generally track the 2012 Survey. Of the 1,150 respondents who were in favor of change and
offered suggested changes, these suggestions once again included:

* Increased transparency * Less value placed on firm management

* More recognition for good citizenship and * Greater value given to specialized practices
team work *  More consideration for non-billable houts

*  More appreciation for cross-selling * Reducing compensation of non-performing

¢ Less emphasis on originations lawyers faster

* Less emphasis on billable houts/working * Less cronyism

attorney receipts
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For the complete results, please refer to Appendix XI — Importance of Factors Determining Compensation; Desire for
Changes.

The individual responses are also examined in greater detail by Ron Nye, Managing Partner of MLA’s
Chicago office, in his corollary article to this Report, Changes Law Firm Partners Would Like to See in Their

Compensation Systems.

Survey participants, managing partners and other members of firm management who desire a more detailed
briefing on the results of the Survey and this Report may contact Jeffrey A. Lowe, Global Practice Leader,
Law Firm Practice, and Managing Partner, Washington, D.C., at jlowe@mlaglobal.com or 202-628-0661.
For a listing of all Major, Lindsey & Africa offices, please visit our website at www.mlaglobal.com.
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APPENDIX | — RESPONDENT PROFILE

Respondents by Partnership Tenure

Respondents by Lateral Status

FREQUENCY | PERCENT FREQUENCY | PERCENT
1-5 years 574 28% Laterally as partner 956 46%
6-10 years 478 23% Home grown 1130 54%
11-20 years 563 27% from associate
20+ years 475 23% TOTAL 2086
TOTAL 2,090

] Respondents by Compensation Transparency

Respondents by Partnership Status

FREQUENCY | PERCENT
| FREQUENCY | PERCENT Open 1273 51%
Equity Partner 1248 60% Partially Open 268 13%
Non-equity Partner 834 40% Closed 532 26%
TOTAL 2,082 TOTAL 2,073
Respondents by Practice Area Respondents by Lockstep Type
FREQUENCY | PERCENT FREQUENCY | PERCENT
Litigation 558 27% Pure lockstep 14 1%
IC;orporate ggg 1 g:j ° Generally lockstep 280 13%
Labor & Employment 161 8% Not lockstep at all 1794 86%
Tax & ERISA 102 5% TOTAL 2,088
Real Estate 103 5%
Other 552 26% Respondents by Total Compensation
TOTAL 2,094 FREQUENCY | PERCENT
) < $300K 470 23%
Respondents by City $300,001-$500,000 626 30%
FREQUENCY | PERCENT $500,001-$1M 574 28%
New York 265 13% $1.01M-$1.5m 197 10%
DC / NoVA 241 12% $1.51M+ 201 10%
Chicago 230 11% TOTAL 2068
Los Angeles 131 6% ’
San Francisco 115 6% . .
Philadelphia 89 4% Respondents by Firm Size
Boston 80 4% FREQUENCY | PERCENT
gt:l“lztsa gg ;j 51-200 attorneys 240 12%
Houston 5o 2 /° 201-500 attorneys 605 29%
e ° 501-1,000 attorneys 775 37%
Silicon Valley °8 8% 1,000+ attorneys 461 209
Minneapolis 45 2% ! y >
Seattle 38 2% TOTAL 2,081
Other 604 29%
TOTAL 2’094 CONTINUED ON NEXT PAGE (@V—’
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Respondents by Firm PPP

Respondents by Ethnicity

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved

FREQUENCY | PERCENT FREQUENCY | PERCENT
$250,001—%$500,000 183 9% White, not Hispanic 1854 91%
:500’001_?50’000 393 19% Black, not Hispanic 49 2%
750,001—$1M 366 18% . . o
$1.01M—$1.5M 520 25% Hispanic 4 2%
$1 51 M—$2M 220 11% Asian Pacific, 74 4%
$2M+ 121 6% not Hispanic
Unknown 291 14% American Indian, 4 0%
TOTAL 2094 not Hispanic
Native Hawaiian 1 0%
or Pacific Islander,
Respondents by Gender not Hispanic
FREQUENCY | PERCENT Mixed races 24 1%
Male 1555 75% TOTAL 2,047
Female 515 25%
TOTAL 2,070




APPENDIX Il - AVERAGE TOTAL COMPENSATION

Partnership Tenure

Compensation Transparency

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved

2014 2012 2014 2012
1-5 years $378,000 $399,000 Open $843,000 $810,000
6—-10 years $628,000 $633,000 Partially Open $574,000 $515,000
11-20 years $885,000 $790,000 Closed $484,000 $465,000
20+ years $1,015,000 $926,000
Lockstep Type
Partnership Status 2014 2012
2014 2012 Pure lockstep $821,000 | $1,220,000
Equity Partner $971,000 $896,000 Generally lockstep $629,000 $563,000
Non-equity Partner $338,000 $335,000 Not lockstep at all $730,000 $694,000
Practice Area Firm Size
2014 2012 2014 2012
Litigation $700,000 $634,000 51-200 attorneys $429,000 $425,000
Corporate $893,000 $847,000 201-500 attorneys $558,000 $544,000
IP $855,000 $715,000 501-1,000 attorneys $774,000 $726,000
Labor & Employment $503,000 $506,000 1,000+ attorneys $978,000 $844,000
Tax & ERISA $832,000 $662,000
Real Estate $573,000 $590,000 Firm PPP
Other $620,000 $668,000
2014 2012
City $250,001—$500,000 $414,000 $431,000
$500,001—$750,000 $451,000 $432,000
2014 2012 $750,001—$1M $597,000 |  $589,000
New York $1,106,000 | $1,020,000 $1.01M—$1.5M $816,000 $839,000
DC / NoVA $787,000 $798,000 $1.51M—$2M $1,111,000 | $1,077,000
Chicago $688,000 $575,000 $2M+ $1,967,000 | $1,820,000
Los Angeles $825,000 $667,000
Sap Franci'sco $662,000 $723,000 Ethnicity
Philadelphia $697,000 $478,000
Boston $750,000 | $775,000 2014 2012
Atlanta $701,000 $683,000 White, not Hispanic $734,000 $682,000
Dallas 2624000 2768:000 Black, not Hispanic $574,000 |  $489,000
Houston 782,000 791,000 . :
Silicon Valley $1,167,000 | $1,200,000 Hispanic $479,000 | $655,000
Minneapolis $463,000 . Asian Pacific, $645,000 $712,000
Seattle $438,000 |  $532,000 not Hispanic
Other $512,000 - American Indian, $438,000 $860,000
not Hispanic
Gender Native Hawaiian $175,000 -
or Pacific Islander,
2014 2012 not Hispanic
Male $779,000 $734,000 Mixed races $736,000 $670,000
Female $531,000 $497,000




APPENDIX 11l - COMPENSATION CHANGE FOR LATERAL PARTNERS

Compenstation Change (Total)

2014 2012

Increased 10% or more 53% 62%

Decreased 10% or more 8% 9%

Stayed about the same 39% 29%

Compenstation Increase (Total) Compenstation Decrease (Total)

2014 2014

109%—20% 36% 109%—20% 51%

21%—-30% 27% 21%—-30% 26%

31%—40% 10% 31%—40% 9%

41%—-50% 7% 41%—-50% 10%

51%—60% 4% 51%—60% 3%

61%—70% 2% 61%—70% 1%

71%—-80% 1% 2012

81%-90% 1% 10% or less 24%

91%—100% 3% 11%—-20% 37%

100%+ 9% 21%-30% 15%
2012 31%—40% 1%

10% or less 19% 41%-50% 8%

11%—20% 31% 51%-+ 4%

21%—-30% 19%

31%—-40% 11%

41%—-50% 4%

51%+ 17%
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APPENDIX IV — AVERAGE TOTAL ORIGINATIONS

Partnership Tenure

Compensation Transparency

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved

2014 2012 2014 2012
1-5 years $813,000 $984,000 Open $2,336,000 | $2,360,000
6—-10 years $1,792,000 | $1,660,000 Partially Open $1,332,000 | $1,138,000
11-20 years $2,353,000 | $2,320,000 Closed $1,352,000 | $1,060,000
20+ years $2,918,000 | $2,660,000
Lockstep Type
Partnership Status 2014 2012
2014 2012 Pure lockstep $1,105,000 | $3,300,000
Equity Partner $2,812,000 | $2,620,000 Generally lockstep $1,802,000 | $1,560,000
Non-equity Partner $673,000 $712,000 Not lockstep at all $1,986,000 | $1,940,000
Practice Area Firm Size
2014 2012 2014 2012
Litigation $1,840,000 | $1,710,000 51-200 attorneys $1,104,000 | $1,030,000
Corporate $2,714,000 | $2,430,000 201-500 attorneys $1,429,000 | $1,390,000
IP $2,620,000 | $2,130,000 501-1,000 attorneys $2,085,000 | $2,030,000
Labor & Employment $1,391,000 | $1,370,000 1,000+ attorneys $2,918,000 | $2,480,000
Tax & ERISA $1,419,000 $929,000
Real Estate $1,507,000 | $1,720,000 | Fjrm PPP
Other $1,638,000 | $1,962,000
2014 2012
City $250,001—$500,000 $1,120,000 | $1,100,000
$500,001—$750,000 $1,375,000 | $1,250,000
2014 2012 $750,001—$1M $1,503,000 | $1,580,000
New York $2,827,000 | $2,890,000 $1.01M—$1.5M $2,330,000 | $2,400,000
DC / NoVA $2,056,000 | $2,320,000 $1.51M—$2M $3,409,000 | $3,635,000
Chicago $1,770,000 | $1,200,000 $2M+ $5,163,000 | $4,700,000
Los Angeles $2,052,000 | $1,400,000
San Francisco $1,779,000 | $2,170,000 Ethnicity
Philadelphia $2,067,000 | $1,180,000
Boston $2,103,000 | $2,340,000 2014 2012
Atlanta $2,230,000 | $2,290,000 White, not Hispanic $1,995,000 | $1,880,000
Dallas $1,541,000 | $2,340,000 Black, not Hispanic $1,345,000 | $1,480,000
Houston $2,112,000 | $2,150,000 Hispanic $1,830,000 | $1,450,000
Silicon Valley $3,387,000 | $3,720,000 . -
Minneapolis $2.170,000 _ Astlal—?' Pacn‘_lc, $1,852,000 | $2,240,000
Seattle $1,280,000 | $1,620,000 not Hispanic
Other $1,488,000 - American Indian, $1,125,000 | $2,130,000
not Hispanic
Gender Native Hawaiian $50,000 --
or Pacific Islander,
2014 2012 not Hispanic
Male $2,195,000 | $2,030,000 Mixed races $2,270,000 | $2,240,000
Female $1,240,000 | $1,410,000




APPENDIX V — AVERAGE TOTAL WORKING ATTORNEY RECEIPTS

Partnership Tenure

Compensation Transparency
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2014 2012 2014 2012
1-5 years $936,000 $933,000 Open $1,178,000 | $1,140,000
6—-10 years $1,142,000 | $1,140,000 Partially Open $1,027,000 | $1,030,000
11-20 years $1,163,000 | $1,120,000 Closed $939,000 $960,000
20+ years $1,166,000 | $1,130,000
Lockstep Type
Partnership Status 2014 2012
2014 2012 Pure lockstep $1,023,000 | $2,230,000
Equity Partner $1,265,000 | $1,230,000 Generally lockstep $1,153,000 | $1,110,000
Non-equity Partner $850,000 $834,000 Not lockstep at all $1,090,000 | $1,050,000
Practice Area Firm Size
2014 2012 2014 2012
Litigation $1,027,000 $952,000 51-200 attorneys $704,000 $667,000
Corporate $1,338,000 | $1,260,000 201-500 attorneys $946,000 $835,000
IP $1,249,000 | $1,140,000 501-1,000 attorneys $1,143,000 | $1,100,000
Labor & Employment $888,000 $821,000 1,000+ attorneys $1,431,000 | $1,430,000
Tax & ERISA $1,131,000 $968,000
Real Estate $937,000 | $1,090,000 Firm PPP
Other $1,026,000 | $1,120,000
2014 2012
City $250,001—%$500,000 $651,000 $662,000
$500,001—%$750,000 $790,000 $765,000
2014 2012 $750,001—$1M $1,005,000 |  $997,000
New York $1,603,000 | $1,550,000 $1.01M—$1.5M $1,279,000 | $1,325,000
DC / NoVA $1,208,000 | $1,270,000 $1.51M—$2M $1,660,000 | $1,735,000
Chicago $1,186,000 | $1,070,000 $2M+ $2,438,000 | $2,220,000
Los Angeles $1,157,000 | $1,120,000
San Francisco $1,185,000 | $1,340,000 Ethnicity
Philadelphia $1,062,000 $851,000
Boston $1,273,000 | $1,380,000 2014 2012
Atlanta $1,006,000 | $1,130,000 White, not Hispanic $1,104,000 | $1,060,000
Dallas $961,000 $962,000 Black, not Hispanic $1,023,000 | $1,110,000
Houston $1,012,000 | $912,000 Hispanic $1,069,000 |  $963,000
Silicon Valley $1,666,000 | $1,540,000 ] .
Minneapolis $688,000 _ Astlal_r:. PaCIf_IC, $1,152,000 | $1,290,000
Seattle $777,000 |  $840,000 not Hispanic
Other $796,000 - American Indian, $800,000 | $1,390,000
not Hispanic
Gender Native'ljlawaiian $550,000 --
or Pacific Islander,
2014 2012 not Hispanic
Male $1,142,000 | $1,120,000 Mixed races $904,000 | $1,240,000
Female $948,000 $906,000




APPENDIX VI — AVERAGE BILLING RATES

Partnership Tenure

Compensation Transparency
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2014 2012 2014 2012
1-5 years $531 $510 Open $636 $610
6-10 years $595 $582 Partially Open $590 $563
11-20 years $646 $602 Closed $549 $536
20+ years $668 $650
Lockstep Type
Partnership Status 2014 2012
2014 2012 Pure lockstep $646 $814
Equity Partner $667 $632 Generally lockstep $579 $555
Non-equity Partner $519 $506 Not lockstep at all $612 $585
Practice Area Firm Size
2014 2012 2014 2012
Litigation $551 $537 51-200 attorneys $455 $442
Corporate $694 $671 201-500 attorneys $538 $495
IP $662 $601 501-1,000 attorneys $630 $604
Labor & Employment $505 $473 1,000+ attorneys $740 $695
Tax & ERISA $680 $629
Real Estate $593 $565 Firm PPP
Other $603 $596
2014 2012
City $250,001—$500,000 $438 $432
$500,001—$750,000 $481 $464
2014 2012 $750,001—$1M $598 $590
New York $772 $760 $1.01M—$1.5M $722 $680
DC / NoVA $705 $662 $1.51M—%$2M $792 $768
Chicago $628 $586 $2M+ $909 $883
Los Angeles $643 $584
San Francisco $633 $622 Ethnicity
Philadelphia $581 $511
Boston $685 $687 2014 2012
Atlanta $546 $560 White, not Hispanic $611 $580
Dallas $614 $602 Black, not Hispanic $560 $531
Houston $632 $607 Hispanic $559 $563
Silicon Valley $803 $732 ] N
Minneapolis $471 _ As;al_r;_ PaC|f|c, $612 $651
Seattle $482 $490 not Hispanic
Other $474 - American Indian, $663 $778
not Hispanic
Gender Native Hawaiian $288 -
or Pacific Islander,
2014 2012 not Hispanic
Male $624 $598 Mixed races $613 $650
Female $561 $533




APPENDIX VII — AVERAGE BILLABLE HOURS

Partnership Tenure

Compensation Transparency
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2014 2012 2014 2012
1-5 years 1,795 1,774 Open 1,672 1,677
6—-10 years 1,716 1,759 Partially Open 1,696 1,677
11-20 years 1,683 1,652 Closed 1,717 1,722
20+ years 1,524 1,555
Lockstep Type
Partnership Status 2014 2012
2014 2012 Pure lockstep 1,775 1,672
Equity Partner 1,681 1,701 Generally lockstep 1,821 1,756
Non-equity Partner 1,692 1,663 Not lockstep at all 1,664 1,674
Practice Area Firm Size
2014 2012 2014 2012
Litigation 1,785 1,792 51-200 attorneys 1,563 1,578
Corporate 1,601 1,518 201-500 attorneys 1,642 1,656
IP 1,774 1,769 501-1,000 attorneys 1,709 1,699
Labor & Employment 1,694 1,660 1,000+ attorneys 1,762 1,736
Tax & ERISA 1,691 1,649
Real Estate 1,600 1,593 Firm PPP
Other 1,612 1,691
2014 2012
City $250,001—$500,000 1,638 1,651
$500,001—$750,000 1,656 1,653
2014 2012 $750,001—$1M 1,628 1,602
New York 1,719 1,696 $1.01M—$1.5M 1,696 1,750
DC / NoVA 1,658 1,743 $1.51M—$2M 1,806 1,645
Chicago 1,688 1,723 $2M+ 2,052 2,043
Los Angeles 1,783 1,801
San Francisco 1,731 1,796 Ethnicity
Philadelphia 1,615 1,664
Boston 1,653 1,781 2014 2012
Atlanta 1,767 1,777 White, not Hispanic 1,688 1,689
Dallas 1,650 1,709 Black, not Hispanic 1,671 1,578
Houston 1,628 1,662 Hispanic 1,652 1,720
Silicon Valley 1,826 1,718 ) -
Minneapolis 1,554 . Ast|al_r|1. Pacn‘_lc, 1,702 1,605
Seattle 1,705 1,687 not Hispanic
Other 1,661 - American Indian, 1,694 1,320
not Hispanic
Gender Native'ljlawaiian 2,025 --
or Pacific Islander,
2014 2012 not Hispanic
Male 1,702 1,690 Mixed races 1,611 1,616
Female 1,634 1,670




APPENDIX VIII - AVERAGE NON-BILLABLE HOURS

Partnership Tenure

Compensation Transparency
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2014 2012 2014 2012
1-5 years 443 455 Open 560 571
6—-10 years 507 531 Partially Open 503 530
11-20 years 552 556 Closed 453 435
20+ years 614 587
Lockstep Type
Partnership Status 2014 2012
2014 2012 Pure lockstep 473 589
Equity Partner 569 570 Generally lockstep 460 512
Non-equity Partner 464 467 Not lockstep at all 536 534
Practice Area Firm Size
2014 2012 2014 2012
Litigation 451 459 51-200 attorneys 517 461
Corporate 603 615 201-500 attorneys 522 507
IP 503 542 501-1,000 attorneys 531 552
Labor & Employment 508 489 1,000+ attorneys 529 542
Tax & ERISA 555 511
Real Estate 499 511 Firm PPP
Other 567 552
2014 2012
City $250,001—$500,000 527 501
$500,001—$750,000 511 516
2014 2012 $750,001—$1M 516 576
New York 532 512 $1.01M—$1.5M 541 528
DC / NoVA 575 599 $1.51M—$2M 580 599
Chicago 447 432 $2M+ 472 489
Los Angeles 460 475
San Francisco 514 511 Ethnicity
Philadelphia 580 495
Boston 570 490 2014 2012
Atlanta 578 600 White, not Hispanic 525 525
Dallas 494 511 Black, not Hispanic 559 551
Houston 533 545 Hispanic 497 497
Silicon Valley 581 606 ) .
Minneapolis 469 . Astlal—?' Pacn‘_lc, 538 634
Seattle 534 513 not Hispanic
Other 531 - American Indian, 456 865
not Hispanic
Gender Native'ljlawaiian 175 --
or Pacific Islander,
2014 2012 not Hispanic
Male 531 541 Mixed races 583 542
Female 512 490




APPENDIX IX — SATISFACTION WITH TOTAL COMPENSATION

Compensation Satisfaction

2014 2012
Very satisfied 27% 27%
Somewhat satisfied 53% 51%
Not very satisfied 15% 15%
Not at all satisfied 5% 7%
Not Sure 0% 1%
Partnership Tenure
2014 2012
1-5yrs | 6-10yrs |11-20yrs| 20+ yrs 1-5yrs | 6-10yrs |11-20yrs| 20+ yrs
Very satisfied 19% 23% 29% 37% 18% 25% 31% 33%
Somewhat satisfied 57% 55% 53% 45% 55% 52% 50% 47%
Not very satisfied 17% 16% 14% 14% 19% 15% 14% 7%
Not at all satisfied 7% 6% 4% 4% 6% 7% 5% 12%
Not Sure 0% 0% 0% 0% 1% 0% 1% 1%
Partnership Status
2014 2012
Equity |Non-Equity| Equity [Non-Equity
Partner Partner Partner Partner
Very satisfied 37% 12% 36% 12%
Somewhat satisfied 50% 57% 50% 54%
Not very satisfied 10% 23% 11% 22%
Not at all satisfied 3% 8% 4% 11%
Not Sure 0% 0% 0% 1%
Practice Area
Litigation | Corporate IP Labor/Emp | Tax/ERISA |Real Estate Other
2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012
Very satisfied 25% | 22% | 27% | 28% | 34% | 28% | 28% | 23% | 33% | 31% | 28% | 20% | 24% | 31%
Somewhat satisfied | 53% | 53% | 50% | 50% | 50% | 49% | 52% | 60% | 55% | 49% | 49% | 56% | 56% | 49%
Not very satisfied 17% | 18% | 17% | 16% | 12% | 13% | 15% | 13% | 10% | 14% | 20% | 15% | 14% | 14%
Not at all satisfied 5%| 6%| 5%| 6%| 4%| 9%| 4%| 4%| 3%| 5%| 3%| 8%| 6%| 6%
Not Sure 0% 1% 1% 0% 0% 2% 0% 0% 0% 1% 0% 1% 0% 1%
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City

New York DC / NoVA Chicago Los Angeles |San Francisco| Philadelphia Boston

2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012

Very satisfied 27% | 32% | 30% | 28% | 27% | 22% | 24% | 22% | 33% | 33% | 33% | 16% | 23% | 19%
Somewhat satisfied | 54% | 41% | 49% | 50% | 50% | 56% | 51% | 49% | 44% | 41% | 47% | 53% | 58% | 55%
Not very satisfied 15% | 17% | 16% | 16% | 19% | 14% | 19% | 22% | 14% | 19% | 18% | 25% | 15% | 13%
Not at all satisfied 5%| 8%| 5%| 6%| 5%| 8%| 5%| 6%| 8%| 8%| 2%| 3%| 4%| 13%
Not Sure 0%| 1%| 0%| 0%| 0%| 0%| 1%| 2%| 1%| 0%| 0%| 4%| 1%| 0%

Atlanta Dallas Houston | Silicon Valley | Minneapolis Seattle Other

2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012
Very satisfied 28% | 31% | 27% | 34% | 24% | 32% | 36% | 33% | 24% | -- 18% | 38% | 25% | --
Somewhat satisfied | 50% | 55% | 58% | 57% | 55% | 59% | 48% | 44% | 53% | -- 63% | 47% | 56% | --
Not very satisfied 16%| 7% | 11% | 9% | 14% | 4% | 7%| 14%| 13%| -- 16% | 15% | 14% | --
Not at all satisfied 5%| 8%| 5%| 0%| 5%| 4%| 9%| 8%| 9% | -- 3%| 0%| 5%]| --
Not Sure 0% 0% 0% 0% 2% 2% 0% 2% 0% -- 0% 0% 0% --
Lateral Status

Joined Laterally Home Grown

2014 2012 2014 2012
Very satisfied 32% 30% 23% 24%
Somewhat satisfied 51% 49% 54% 53%
Not very satisfied 12% 14% 18% 16%
Not at all satisfied 4% 7% 6% 6%
Not Sure 0% 1% 0% 1%

Move-related Compensation Change

Increased 10% or more | Decreased10%ormore | Stayed about the same*

2014 2012 2014 2012 2014 2012
Very satisfied 37% 35% 15% 10% 28% 25%
Somewhat satisfied 51% 48% 41% 43% 53% 53%
Not very satisfied 9% 11% 28% 20% 14% 17%
Not at all satisfied 3% 5% 15% 28% 4% 6%
Not Sure 0% 1% 0% 0% 1% 1%

*Increased or decreased by less than 10%)
Compensation System

Open Partially Open Closed
2014 2012 2014 2012 2014 2012
Very satisfied 32% 34% 20% 21% 18% 13%
Somewhat satisfied 52% 49% 56% 55% 53% 53%
Not very satisfied 12% 12% 19% 17% 23% 22%
Not at all satisfied 4% 5% 6% 6% 7% 11%
Not Sure 0% 0% 0% 1% 0% 1%

CONTINUED ON NEXT PAGE (g’
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Lockstep Type

Pure Lockstep Generally Lockstep Not Lockstep At All
2014 2012 2014 2012 2014 2012
Very satisfied 29% 55% 26% 26% 27% 26%
Somewhat satisfied 29% 24% 56% 54% 52% 51%
Not very satisfied 21% 12% 14% 14% 15% 15%
Not at all satisfied 21% 9% 5% 6% 5% 7%
Not Sure 0% 0% 0% 0% 0% 1%
Law Firm Size
51-200 201-500 501-1,000 1,000+
attorneys attorneys attorneys attorneys

2014 2012 2014 2012 2014 2012 2014 2012
Very satisfied 21% 27% 25% 27% 29% 28% 29% 25%
Somewhat satisfied 55% 49% 56% 51% 52% 51% 48% 52%
Not very satisfied 19% 18% 14% 15% 14% 15% 18% 14%
Not at all satisfied 5% 7% 5% 6% 5% 5% 6% 8%
Not Sure 0% 1% 0% 1% 0% 1% 0% 1%

Firm PPP
$250,001— | $500,001— | $750,001— $1.01M— $1.51M—
$500,000 $750,000 $1M $1.5M $2M $2M+
2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012
Very satisfied 28% | 22% | 22% | 19% | 24% | 25% | 26% | 30% | 34% | 35% | 50% | 51%

Somewhat satisfied | 53% | 57% | 56% | 52% | 56% | 54% | 50% | 52% | 51% | 45% | 39% | 40%
Not very satisfied 16% | 16% | 16% | 21% | 16% | 14% | 16% | 12% | 13% | 11% 9% 6%
Not at all satisfied 3% 6% 6% 7% 4% 7% 7% 6% 2% 9% 3% 2%

Not Sure 0% 0% 0% 1% 0% 0% 1% 1% 1% 2% 0% 0%
Gender Perceived Bias

Male Female 2014 | 2012

2014 | 2012 | 2014 | 2012 Racial bias 2% 1%

Very satisfied 28% | 28% | 23% | 22% Sexual orientation bias 1% | 2%

Somewhat satisfied | 53% | 52% | 52% | 50% Bias against laterals 2% | 2%

Not very satisfied 14% | 14% | 20% | 18% Gender bias 12% | 11%

Not at all satisfied 5% 6% 5% 9% Cronyism 30% | 35%

Not Sure 0% 1% 0% 1% Other reason 17% | 21%

Not sure 36% | 29%

CONTINUED ON NEXT PAGE (&~
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Ethnicity

Native
White, Black, |y | Asian Pacifc Amgigff” Ha;’,":c"i";‘iz | Mixed
not Hispanic | not Hispanic not Hispanic . . races
not Hispanic Islander,
not Hispanic
2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012 | 2014 | 2012
Very satisfied 28% | 27% | 14% | 24% | 24% | 27% | 24% | 19% | 25% | 0% |100%| -- 25% | 15%
Somewhat satisfied | 53% | 51% | 43% | 52% | 44% | 59% | 43% | 57%| 0% | 60% | -- -- 58% | 40%
Not very satisfied 15% | 15% | 27% | 6% | 20% | 9% | 22% | 15% | 25%| 0% | -- -- 17% | 25%
Not at all satisfied 4% | 6% | 16% | 18% | 12% | 6% | 10%| 8% | 50% | 40% | -- -- 0% | 15%
Not Sure 0% 1% 0% 0% 0% 0% 1% 1% 0% 0% -- -- 0% 5%
Total Compensation
< $300K $301K-$500K $501K-$1M $1.01M-$1.5M $1.51M+
2014 2012 2014 2012 2014 2012 2014 2012 2014 2012
Very satisfied 9% 10% 16% 16% 33% 30% 47% 54% 63% 65%
Somewhat satisfied 55% 50% 59% 59% 52% 55% 48% 40% 33% 31%
Not very satisfied 26% 26% 19% 17% 11% 11% 4% 5% 3% 4%
Not at all satisfied 10% 13% 6% 8% 4% 3% 1% 1% 0% 0%
Not Sure 0% 1% 0% 1% 0% 0% 0% 0% 1% 0%
Total Originations
<$1M $1.01M-$2M $2.01M-$3M $3.01M-5M $5.01M+
2014 2012 2014 2012 2014 2012 2014 2012 2014 2012
Very satisfied 16% 17% 29% 28% 36% 32% 40% 49% 50% 51%
Somewhat satisfied 56% 54% 51% 52% 50% 50% 49% 45% 41% 41%
Not very satisfied 21% 19% 15% 15% 10% 11% 8% 7% 6% 6%
Not at all satisfied 7% 9% 5% 5% 4% 6% 2% 0% 2% 1%
Not Sure 0% 1% 0% 0% 0% 1% 0% 0% 1% 0%
Billable Hours
< 1,500 1501-1800 1801-2100 2101-2400 2401+
2014 2012 2014 2012 2014 2012 2014 2012 2014 2012
Very satisfied 25% 23% 27% 26% 25% 29% 31% 29% 45% 34%
Somewhat satisfied 52% 49% 52% 52% 54% 52% 53% 56% 47% 51%
Not very satisfied 17% 18% 16% 15% 15% 15% 12% 11% 8% 11%
Not at all satisfied 6% 10% 5% 7% 6% 4% 4% 3% 0% 4%
Not Sure 0% 1% 0% 1% 0% 1% 0% 1% 0% 0%
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APPENDIX X — DESIRED COMPENSATION

Should your compensation be higher than it is?

2014 2012
No, | feel my compensation is about right 45% 43%
Yes, | should be earning more 55% 58%
How much higher should your compensation be?
2014 2012
10% or less 10% 10%
11%-20% 46% 47%
21%-30% 29% 27%
31%-40% 7% 7%
41%-50% 4% 4%
51%-60% 2% 3%
61%-70% 0% 1%
71%-80% 0% 0%
81%- 90% 0% 0%
91%-100% 1% 1%
100% or more 1% --
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APPENDIX XI — IMPORTANCE OF FACTORS IN DETERMINING
COMPENSATION / DESIRE FOR CHANGES

Importance of Factors

2014 Originations| Receipts | Realization I?_'iltl)ielse Nor;l (I)Bdlrlgble R g'ﬂsgrongs. SCerI(I)lisé Citizenship | Seniority
Very Important 74% 59% 25% 39% 2% 9% 12% 11% 5%
Somewhat Important 22% 35% 59% 52% 28% 55% 45% 43% 33%
Not Very Important 3% 5% 14% 9% 50% 32% 34% 35% 43%
Not Important at All 1% 1% 1% 1% 20% 5% 8% 12% 19%

2012 Originations| Receipts | Realization Eﬂl!ielse Noﬂlgdlrlgble R('e\g%omgs. SCerI(I)ﬁlS(:; Citizenship | Seniority
Very Important 74% 59% 26% 40% 1% 9% 12% 10% 6%
Somewhat Important 22% 34% 58% 50% 28% 54% 46% 42% 31%
Not Very Important 3% 6% 14% 9% 49% 32% 33% 34% 43%
Not Important at All 1% 1% 2% 2% 21% 5% 9% 14% 20%

Perceived Importance of Factors

Billable |Non-Billable| Mgmt Cross

2014 Originations| Receipts | Realization Hours Hours Respons. | Selling Citizenship | Seniority
Is Most Important 66% 21% 1% 6% 0% 1% 2% 1% 2%
Should Be Most Imp. 56% 26% 3% 4% 0% 1% 5% 4% 1%
2012 Originations| Receipts | Realization Ef_illcl)%?!se Noﬂ'(?dlrlgble R (gﬂs%?gs. SCerI(I);Sg Citizenship | Seniority
Is Most Important 65% 21% 1% 8% 0% 2% 1% 1% 1%
Should Be Most Imp. 58% 25% 2% 4% 0% 1% 5% 3% 1%
Change in Importance Compensation System Changes
2014 2012 2014 2012
Yes, has been a change 40% 44% Yes, would like to see changes 65% 67%
No, has not been a change 40% 37% No, no need for changes 19% 20%
Not certain 21% 19% Not sure 16% 14%
Factor has become...
N . o Billable [Non-Billable | Mgmt Cross - ; -
2014 Originations| Receipts | Realization Hours Hours Respons. | Selling Citizenship | Seniority
More important 55% 32% 28% 29% 2% 12% 23% 7% 1%
Less important 6% 10% 8% 12% 35% 20% 13% 44% 50%
2012 Originations| Receipts | Realization l?_illcl)i%e Norlll-gdlrlgble R (IE\AS?J[)T]TES. SCerI(I)ﬁng Citizenship | Seniority
More important 55% 32% 27% 31% 2% 14% 21% 7% 1%
Less important 7% 11% 8% 11% 36% 19% 15% 45% 52%
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UESTIONNAIRE

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved




2014 PARTNER COMPENSATION SURVEY

Thank you for agreeing to participate in this survey. Your responses will be kept strictly confidential by
ALM Legal Intelligence and no identifying information will be associated with your answers or forwarded to
Major, Lindsey & Africa or any other party.

1. How many years have you been a partner at your current law firm?
* 1to5years
* 6 to 10 years
* 11 to 20 years
* More than 20 years

2. How many years have you been a partner at a law firm in total? Please include any and all law
firms including your current one.
* 1to5years
* 6to 10 years
e 11 to 20 years

¢ More than 20 years

3. What was your Partnership Status during the 2013 compensation year?

For your response, please use The American Lawyer definitions of Partnership Status, which defines Equity Partners as
those who receive no more than half their compensation on a fixed-income basis and Non-Equity Partners as those who

receive more than balf their compensation on a fixed basis.

* Equity Partner

* Non-equity Partner

4. What is your primary practice area?

Administrative/Regulatory Environmental Litigation - Appellate
Antitrust ERISA /Benefits Litigation - White Collat/
Banking Government Contracts Securities
Bankruptcy Healthcare Enforcement
Corporate - General Immigration Project Finance
Corporate - Finance/Securities Insurance Real Estate

Corporate - M&A International Tax

Employment/Labor IP - Litigation Trusts & Estates

Energy IP — Transactional Other

Entertainment Litigation - General
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5. In what city do you practice?

Drop down menu of cities and states, as listed below

Akron, OH
Albuquerque, NM
Arlington, TX
Atlanta, GA
Austin, TX
Baltimore, MD
Birmingham, AL
Boston, MA
Buffalo, NY
Charlotte, NC
Chicago, IL
Cincinnati, OH
Cleveland, OH
Colorado Springs, CO
Columbia, SC
Columbus, OH
Dallas, TX
Denver, CO
Detroit, MI

El Paso, TX
Fort Worth, TX
Fresno, CA
Greenville, SC
Hartford, CT
Honolulu, HI

Houston, TX
Indianapolis, IN
Irvine, CA
Jacksonville, FL.
Kansas City, MO
Las Vegas, NV
Long Beach, CA
Los Angeles, CA
Louisville, KY
Memphis, TN
Mesa, AZ
Miami, FL
Milwaukee, WI
Minneapolis, MN

Mountain View, CA

Nashville, TN
New Otleans, LA
New York, NY

Newark, NJ/Northern NJ

Oakland, CA

Oklahoma City, OK

Omaha, NE

Orange County, CA

Orlando, FL.

Palo Alto/Silicon Valley, CA

Philadelphia, PA
Phoenix, AZ
Pittsburgh, PA
Portland, OR
Providence, RI
Raleigh, NC
Richmond, VA
Sacramento, CA
San Antonio, TX
San Diego, CA

San Francisco, CA
San Jose, CA
Seattle, WA

St. Louis, MO
Tallahassee, FL
Tampa, FL.

Tucson, AZ

Tulsa, OK

Virginia Beach/Tidewater, VA
Washington, D.C./NoVA
Westchester, NY
Winston-Salem, NC
Other

6. Did you join your present firm laterally as a partner, or were you previously an associate or

counsel with your present firm before making partner?

¢ Ijoined my present firm laterally as a partner

¢ I was previously an associate or counsel with my present firm before making partner

[IF RESPONDENT DID NOT JOIN PRESENT FIRM LATERALLY AS A PARTNER, SKIP TO Q.10]

7. When you joined your present firm laterally as a partner, did your total compensation increase,

decrease or stay about the same as in your previous position?

By total compensation we mean all base and bonus compensation earned by you in respect of a fiscal year, even if it was

paid in the following fiscal year.

¢ Compensation increased 10% or more .

¢ Compensation decreased 10% or more

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved

Compensation stayed about the same

(increased or decreased by less than 10%)




10.

11.

12.

13.

14.

[IFCOMPENSATION INCREASED —FROM Q.7] By about what percent did your total compensation increase?

*  Drop down menu of percentages ranging from “10%—20%" to “More than 100%,” in 10% increments.

[IFCOMPENSATION DECREASED-FROM Q.7] By about what percent did your total compensation decrease?
*  Drop down menu of percentages ranging from “10%—20%" to “100%,” in 10% increments.

Is your firm’s compensation system an open or closed one, i.e., do you know what other
partners make?

e Open: I know what everyone makes, or can easily find out

e Partially Open: I know ranges of compensation, but do not know exactly who makes what

e Closed: I don’t know what anyone else makes

What was your total compensation for 20137

For purposes of this question, total compensation means all base and bonus compensation received by you in respect of
your 2013 fiscal year, even if a portion of it was paid in your 2014 fiscal year. [Please exclude one-time contingency case

payments or other unusual payments that are unlikely to re-occur. |

*  Drop down menu of compensation values ranging from “Less than $100,000” to “more than §8,000,000,” in
850,000 increments.

What were your total originations for 20137
By total originations we mean the total dollar value of work performed and collected by you and the other attorneys at your
[Jirm for which your efforts were the proximate cause of such work coming to the firm.
*  Drop down menu of origination values ranging from “Less than $100,000” to “more than §30,000,000,” in
$100,000 increments through §10 million and §1 million increments between §10 million and §30 million.
o My firm does not track originations, but my best guess would be [SAME DROPS]

o My firm does not track originations at all and I have no idea what the number would be

What were your total working attorney receipts for 2013?

By total working attorney receipts we mean the number of dollars collected (or excpected to be collected) by your firm for
work performed personally by you in a fiscal year, even if it was collected in the following fiscal year. [Please exclude one-

time contingency case payments or other unusual payments that are uniikely to re-occur.]

*  Drop down menu of working attorney receipts values ranging from “Less than $100,000” to “more than
$5,000,000,” in $100,000 incremsents.

What was your standard hourly billing rate for 20137
*  Drop down menu of standard hourly billing rate values ranging from “$0-50” to “more than §2,000,” in

825/ hour increments.
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15. What were your total billable hours for 2013?

*  Drop down menn of billable hours values ranging from “1,000 or less” to “more than 3,000, in 50-hour increments.

16. What were your total non-billable hours for 2013?

This would include management, recruiting, business development, CLE, etc.

*  Drop down menu of non-billable hours values ranging from “0-50” to “more than 1,000,” in 50-hour increments.

17. Is your firm’s compensation system pure lockstep, generally lockstep but it allows for some
variance based on certain factors, or not lockstep at all?

As you may know, lockstep means that compensation is based on seniority and not on ability, experience or work product.

* My firm is pure lockstep
e My firm is generally lockstep, but allows for some variance

* My firm is not lockstep at all

[IF RESPONDENTS’ FIRM IS PURE LOCKSTEP SKIP TO Q.24]

18. For each factor below please tell us how important it is to your firm when determining compensation.

*  Drop down menu of importance listing “Very Important”, “Somewhat Important”, “Not VVery Important” and
“Not At All Important”.
Originations
Working attorney receipts
Realization rate
Billable hours
Non-billable hours
Management responsibilities
Cross-selling
Good citizenship
Seniority

19. Which one of these factors do you feel is the most important?

Originations

Working attorney receipts
Realization rate

Billable hours

Non-billable hours
Management responsibilities
Cross-selling

Good citizenship

Seniority

Copyright © 2014 Major, Lindsey & Africa, LLC. All rights reserved




20. And which one do you feel should be the most important?

Originations

Working attorney receipts
Realization rate

Billable houts

Non-billable hours
Management responsibilities
Cross-selling

Good citizenship

Seniority

21. Do you feel that over the past few years there has been any change in the importance of these
factors for determining compensation?

*  Yes, has been a change
* No, has not been a change

*  Not certain

22. Which factors, if any, do you feel have become more important? (Please select as many as apply)

Originations

Working attorney receipts
Realization rate

Billable houts

Non-billable hours
Management responsibilities
Cross-selling

Good citizenship

Seniority

23. And which factors, if any, do you feel have become less important? (Please select as many as apply)
Originations
Working attorney receipts
Realization rate
Billable hours
Non-billable hours
Management responsibilities
Cross-selling
Good citizenship
Seniority
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24. Generally, how satisfied are you with your total compensation?

e I am very satisfied

* I am somewhat satisfied
e I am not very satisfied

e I am not at all satisfied

e Can’tsay

25. [ASK Q.25 ONLY IF NOT VERY OR NOT AT ALL SATISFIED] If you are not satisfied with your compensation,
do you feel it is because of any bias on the part of your firm such as any of the following:

* Racial bias

e Sexual orientation bias
* Bias against laterals

*  Gender bias

¢ Cronyism

¢ Cannot say

26. Do you feel your total compensation should be higher than it is?

e Yes, I feel it should be higher
e No, I feel it is about right

27. Roughly how much higher do you feel your compensation should be?

*  Drop down menu of percentages ranging from “10% or Less” to “100% or more,” in 10% increments

28. Are there any things about your compensation system that you would like to see changed?

*  Yes, would like to see some things changed
* No, no need for changes

* Can’t say

[IF “YES, WOULD LIKE TO SEE SOME THINGS CHANGED”, ASK Q.29].

29. What would you like to see changed?

o White-in responses allowed at this point
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Finally, just a few background questions.

30. How large is your law firm?

1-50 attorneys
51-200 attorneys
201-500 attorneys
501-1,000 attorneys
1,000+ attorneys

31. What is your gender?

Male

Female

32. Which of these categories, used by the American Bar Association, best describes your

ethnicity?

White, not Hispanic

Black, not Hispanic

Hispanic

Asian Pacific, not Hispanic

American Indian, not Hispanic

Native Hawaiian or Pacific Islander, not Hispanic

Mixed races

Thank you for participating in the Major, Lindsey & Africa Partner Compensation Survey.

For Managing Partners and members of firm management who want a more detailed briefing on the results

of this survey, please contact Jeffrey LLowe, Global Practice Leader, Law Firm Practice and Managing
Partner, Washington D.C. at Jlowe(@mlaglobal.com or 202-628-0661.

To learn more about Major, Lindsey & Africa, visit www.mlaglobal.com.
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From the Chairman

Dear colleague:

The hiring market is becoming ever
more competitive. To recruit and
keep the best talent, employers say
they are more willing to negotiate
compensation than they were just a
year ago, our research shows. But
it's often difficult to know whether an
offer is the right one.

That's why it’s critical to benchmark
your compensation levels periodically
to ensure that what you are paying is
in line with what other organizations
are offering in your area. For many
years, Robert Half Legal has published
an annual Salary Guide to help
employers remain competitive in their
industry and region. In preparing the
guide each year, we tap our deep
networks to identify the latest hiring
and workplace trends.

| am pleased to present the 2016
Salary Guide, which features a
forecast of compensation ranges
for positions across the legal field.

| hope you will find it helpful as you
grow your organization in 2016.

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com

For more about compensation and
staffing, please visit our Salary
Center at roberthalflegal.com/
salary-center.

Sincerely,

M e

Max Messmer
Chairman and CEO
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Understanding the Salary Guide

For decades, the Robert Half Legal
Salary Guide has been a highly
regarded resource for employers —
and for good reason. Competitive
compensation is a company’s best line
of defense against losing top talent.

The 2016 Salary Guide features
salary ranges for more than 100
positions in the legal field. Each
year, employers use the guide to set
compensation levels for new hires,
plan budgets and better understand
the hiring environment. The Salary
Guide is so highly regarded that the
U.S. Department of Labor’s Bureau
of Labor Statistics has included the
guide’s data in its Occupational
Outlook Handbook.

The salary figures in the 2016
edition are based on a number of
sources, most notably the thousands
of full-time, temporary and project
placements our staffing and recruiting
professionals make each year. Our
experts interact with hiring managers
and job seekers daily, giving us
unique, real-world insight into the
latest compensation trends.

Robert Half Legal 2016 Salary Guide ¢

roberthalflegal.com

OTHER SOURCES INCLUDE:

* Our surveys of executives and
hiring managers throughout
North America

* An in-depth analysis of the
hiring environment and an
extrapolation of current trends
into 2016

* Local insights from our staffing
and recruiting teams throughout
our global branch network

The projected salaries for each
position reflect starting pay only.
Bonuses, incentives and other forms
of compensation are not taken into
account. Since professionals joining
a company may enter at a variety of
experience levels, we report salaries
in ranges. The ranges represent
national averages and can be
adjusted for your market by using
the local variance numbers on
Pages 16-18 for the United States
and Page 27 for Canada.

Visit our Salary Center at roberthalflegal.com/salary-center
I for more information and resources.
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Hiring and Management Trends —

United States

Hiring in the legal field is gathering
momentum as law firms and
corporate legal departments
strategically build their legal teams
to manage rising workloads and
plan for future growth.

Law firms of all sizes are responding
to higher demand for legal services
stemming from a sharp rise in
business transactions such as mergers
and acquisitions and compliance
activity. At the same time, succession
planning has become a top priority
as law firms seek to replace lawyers
preparing for retirement. Client
pressure on law firms to deliver cost-
efficient legal services is keeping
demand high for skilled paralegals.

Corporate legal departments are
expanding their teams to bring
more work in-house and reduce
spending on outside counsel. They
favor candidates who can handle

a wide range of business-related
legal matters, including expansion
intfo new products and markets,
executive compensation, and labor
and employment disputes. Contract
managers, contract administrators
and corporate paralegals are seeing
more opportunities.

Candidates with backgrounds in
the hottest practice areas are in

short supply, which is intensifying
competition and driving up

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com

64%

of lawyers said
it is challenging for their law
firms or companies to find skilled
legal professionals today.

Source: Robert Half Legal survey of 200
lawyers among the largest law firms and
corporations in the United States

salaries. Highly sought-after legal
professionals are receiving multiple
job offers, counteroffers and, in
some cases, signing bonuses. To
entice job seekers, employers are
enhancing salaries and benefits.
They are emphasizing greater

work flexibility, training, career
advancement opportunities and
prized perks, such as a business-
casual work environment and the
option to telecommute. In addition
to interesting work and job stability,
many applicants seek generous
employer-sponsored 401 (k) programs,
substantial healthcare coverage, and
transportation or parking subsidies.
Employers who delay hiring decisions,
or are reluctant to offer competitive
compensation and benefits, risk losing
strong candidates to other firms.
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HIRING AND MANAGEMENT TRENDS — UNITED STATES

To gain staffing flexibility and access consulting basis. This approach
hard-to-find talent for special offers employers a cost-effective
initiatives, law firms and corporate option to manage particular
legal departments also continue undertakings, such as large-scale
to engage lawyers, paralegals document review and eDiscovery
and support staff on a project or initiatives.

Lawyers were asked, “Aside from compensation or bonus,
which of the following provides the best incentive
for legal professionals to remain with a law firm/
company?” Their responses:*

39% Challenging work or variety of assignments

26% Professional development opportunities

20% Flexible work arrangements

3% Good corporate culture/work atmosphere

3% Vacation or time-off policy

*Only the top responses are shown.
Source: Robert Half Legal survey of 200 lawyers among the largest law firms and corporations in
the United States
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HIRING AND MANAGEMENT TRENDS — UNITED STATES

SKILLS AND EXPERTISE IN DEMAND

Lawyers

As law firms of all sizes expand
practice groups to pursue new
business opportunities, they are
hiring midlevel lawyers who can
assume full caseloads and junior-
level associates who can help meet
client demands for lower billing
rates. While recruiting has not
returned to prerecession levels, law
firms in many markets are expanding
first-year and summer associate
programs.

Corporate legal departments are hiring
lawyers with niche or industry-specific
backgrounds. Like law firms, legal
departments expect job applicants to
have solid educational credentials,
stable work histories and outstanding
intferpersonal abilities. Business
acumen, technological proficiency
and writing skills also are invaluable.

As important as attracting and
retaining highly skilled legal
professionals is today, it will become
even more essential as demographic
shifts occur. Research released by
the American Bar Association (ABA)
points fo a continuing decline in the
number of law school graduates
that will create a narrower pipeline
of new lawyers.! At the other end of
the spectrum, the exodus of baby
boomers from the workforce will

leave a dearth of professionals in
leadership roles and partner ranks.
With this talent squeeze in mind,
legal employers may want to consider
how they can become even more
attractive to Gen Y professionals
and the generation now entering

the workforce, Gen Z. According to
research conducted by Robert Half
Legal for its annual Future Law Office
project, meeting the expectations

of these professionals may entail
offering more flexible work options,
greater access to cutting-edge
technologies, and a corporate culture
that promotes collaboration and
work-life balance. (To learn more,
visit futurelawoffice.com))

'American Bar Association, “ABA Section of Legal Education reports 2014 law school enrollment data,”

December 16, 2014.

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com
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HIRING AND MANAGEMENT TRENDS — UNITED STATES

Paralegals and Legal Support Professionals

The strengthening legal job market
has renewed demand for paralegals
and legal secretaries. Employers
often seek paralegals with a
bachelor’s degree and a certificate
of completion from an ABA-approved
paralegal education program. In
some markets, however, law firms
also are hiring entry-level legal
assistants who possess a paralegal
certificate but may lack a four-year
degree. Hybrid or blended paralegal/
legal secretary roles are becoming
more common as organizations
streamline legal support functions to
improve efficiencies.

Versatile paralegals who can assume
a wider range of responsibilities also
are sought by law firms to perform
multiple job functions and deliver quality
results at lower billing rates for clients.
Companies are seeking paralegals
with compliance, contract and lease
administration, and eDiscovery
experience to support corporate
transactions and litigation matters.

The most in-demand professionals
have several years of experience
combined with strong technology
skills. Law firms desire candidates
who have backgrounds in hot
practice areas such as intellectual
property, compliance, commercial
real estate, and litigation or

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com

1%

of lawyers said blended or hybrid
paralegal/legal secretary positions
are more common today than
they were two years ago.

Source: Robert Half Legal survey of 200
lawyers among the largest law firms and
corporations in the United States

eDiscovery. In some markets,
bilingual abilities — especially
Spanish language skills — are
increasingly vital.

Ideal legal support candidates
possess a stable employment history
and are able to perform multiple job
functions. Strong interpersonal skills
are essential for both paralegals
and legal secretaries, and because
so much client contact occurs
through email, writing skills also

are critical. Other desired traits

are flexibility, resourcefulness and
initiative. In terms of technical skills,
proficiency with Microsoft Office

is expected, as is expertise with
document management software
and other applications specific to a
particular practice area or law firm.
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HIRING AND MANAGEMENT TRENDS — UNITED STATES

GEN Z: THE NEXT GENERATION OF WORKERS IS HERE!

Generation Z, often defined as individuals born between 1990 and 1999,
brings a new perspective on work and life to the office. What does that mean
for hiring managers who recruit from this demographic group? Following are
some findings of our research about Gen Z's attitudes and preferences:

* Gen Z has access to more mobile and personal tech devices than any
previous generation, which to some would indicate a preference for working
solo. Yet nearly two-thirds of those surveyed said their ideal work situation
includes collaborating with a small group in an office.

* Gen Z's career goals include attaining a management position within
five years of finishing college (32 percent), as well as starting their own
business (20 percent).

* Most survey participants also reported at least some parental influence in
career decisions.

e Gen Z respondents said they value financial and workplace security.
Most said they prefer to work at midsize companies or large international
corporations for the security and advancement opportunities.

* Most of those surveyed (77 percent) believe they’ll need to work harder
than previous generations to have a satisfying career.

To download our report, Get Ready for Generation Z, visit
roberthalf.com/generation-z.
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HIRING AND MANAGEMENT TRENDS — UNITED STATES

IN-DEMAND PRACTICE AREAS AND POSITIONS

Litigation — Litigation expertise
is always in demand, although

the nature and amount of activity
tend to fluctuate with the economic
environment. Among those seeing
increased opportunities are lawyers
and paralegals with backgrounds in
insurance defense, personal injury,
medical malpractice, employment
law and commercial litigation.

Business/corporate law —
Increasing business demands are
prompting companies to expand
into new products and markets.
Businesses also are engaging in
mergers, acquisitions and joint
ventures; issuing securities; and
performing other transactions
associated with business growth,
which results in larger corporate
teams. Many companies have a
need for additional in-house legal
professionals who are readily
available to help manage mounting
financial and industry-related
regulations. Moreover, corporate legal
departments often prefer to handle
more routine legal work in-house
and retain the services of outside
counsel for specialized legal work.

Healthcare — The Affordable
Care Act has made healthcare
insurance coverage available to
more people than ever before. As
a result, the healthcare industry is

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com

expanding, and so is the need for
related legal services. Lawyers with
healthcare expertise are sought

by government agencies, medical
providers and law firms that require
help in addressing issues related to
medical research, Medicare fraud
and healthcare implementation.

Real estate — The commercial
real estate market has staged

a comeback, bringing with it a
need for lawyers and paralegals
to help with the sale and transfer
of commercial properties. These
services may entail navigating state
and local laws, handling contract
negofiations, researching property
surveys and fitles, resolving zoning
issues, and assigning leases.

Intellectual property —
Business today is knowledge-based
and technology-focused, making the
protection of patents and trademarks
a thriving practice area. Associates
and paralegals with intellectual
property expertise are needed by law
firms and companies, and often
command above-market salaries. For
patent preparation and prosecution,
employers seek USPTO-licensed
attorneys with technical backgrounds,
including electrical engineering and
computer science, among other areas.
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HIRING AND MANAGEMENT TRENDS — UNITED STATES

Compliance — As companies
attempt to meet the requirements of
an expanding number of regulatory
mandates, compliance-related
legal services are becoming a
mainstay. Demand is steady in

both corporate and law firm
environments for lawyers and legal
support professionals who can help
businesses understand and comply
with often-changing regulations.

Contract administration —
Demand is growing in corporate
legal departments for contract
administrators. These professionals
initiate and manage contracts

with customers, vendors, partners
and employees. They also review,
negotiate and draft agreements,
including procurement and service

contracts and leases. In addition,
their duties may include ensuring
that systems and software produce
accurate data to fulfill contractual
obligations.

Legal professionals with experience
in these practice areas are likely to
find more employment opportunities
and greater-than-average salary
increases. The supply-demand
balance in a particular market,

as well as individual experience
level, also can influence hiring and
compensation levels.

Contact the Robert Half Legal

office nearest you by visiting
roberthalflegal.com or calling
1.855.407.3096 to obtain insights
into specific frends in your market.

Practice areas that are expected to generate the greatest
number of legal jobs in the next two years:*

33%
Litigation 26%
General
business/
commercial
law

*Only the top responses are shown.

7%

Healthcare

6%

Intellectual
property

Source: Robert Half Legal survey of 200 lawyers among the largest law firms and corporations in the United States
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Salaries for Legal Professionals —

United States
Lawyer 2015 % change
Lawyer (10+ years’ exp.)
Large law firm $185,250 - $ 270,250 $ 194,250 - $ 279,500 4.0%
Midsize law firm $ 153,250 - $ 258,750 $ 162,750 - $ 268,500 4.7%
Small/midsize law firm $ 134,000 - $ 184,500 $ 139,500 - $ 193,750 4.6%
Small law firm $ 101,000 - $ 166,250 $ 108,250 - $ 169,750 4.0%
Lawyer (4-9 years’ exp.)
Large law firm $ 157,000 - $ 219,000 $ 162,250 - $ 228,750 4.0%
Midsize law firm $130,750 - $ 195,500 $ 135,000 - $ 205,500 4.4%
Small/midsize law firm $ 94,000 -$ 172,000 $ 102,750 -$ 175,750 4.7%
Small law firm $ 74,250 - $ 136,250 $ 81,000 - $ 138,500 4.3%
Lawyer (1-3 years” exp.)
Large law firm $119,000 - $ 156,500 $ 120,750 - $ 162,250 2.7%
Midsize law firm $ 89,250 - $ 126,500 $ 94,000 - $ 128,750 3.2%
Small/midsize law firm $ 68,500 - % 107,000 $ 71,500 - $ 109,000 2.8%
Small law firm $ 58,500 -% 92,750 $ 61,750 -$ 93,500 2.6%
First-Year Associate
Large law firm $113,750 - $ 139,000 $ 116,000 - $ 143,500 2.7%
Midsize law firm $ 79,750 - $ 109,500 $ 81,250 - % 112,750 2.5%
Small/midsize law firm $ 62,500 -% 88,250 $ 63,750 -% 90,250 2.2%
Small law firm $ 54,250-% 77,500 $ 55250-% 79,500 2.3%
Legal Management 2015 % change
Administrator/Office Manager
Large law firm $ 88,500 - $ 148,250 $ 91,500 - $ 151,000 2.4%
Midsize law firm $ 74,250 - $ 108,750 $ 77,250 - $ 110,250 2.5%
Small/midsize law firm $ 63,000-% 89500 $ 64,750 -$ 92,500 3.1%
Small law firm $ 50,500 -$% 70,250 $ 52,250 -$ 71,750 2.7%
Paralegal/Legal Assistant 2015 % change
Senior/Supervising Paralegal/Legal Assistant (7+ years’ exp.)
Large law firm $ 66,750 -% 95500 $ 70,250 -% 96,750 2.9%
Midsize law firm $ 64,500 -% 81,250 $ 67,500 - $ 83,250 3.4%
Small/midsize law firm $ 58,250-% 71,750 $ 61,750 -$% 73,500 4.0%
Small law firm $ 49250 -% 66,250 $ 51,500 -% 68,250 3.7%

Law Firm Definitions

Large law firm 75+ lawyers

Midsize law firm 35-75 lawyers
Small/midsize law firm 10-35 lawyers
Small law firm up to 10 lawyers

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com
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SALARIES FOR LEGAL PROFESSIONALS — UNITED STATES

Paralegal/Legal Assistant
(continued)

2015

Midlevel Paralegal/Legal Assistant (4-6 years’ exp.)

$ 59,500 -$ 72,750
$ 55,750 -$ 73,000
$ 51,250 -$ 64,250
$ 43,500 - $ 58,500

Junior Paralegal/Legal Assistant (2-3 years’ exp.)

Large law firm
Midsize law firm
Small/midsize law firm
Small law firm

Large law firm $ 43,750 - $ 57,000
Midsize law firm $ 42,500 - $ 56,750
Small/midsize law firm $ 39,000 - $ 50,250
Small law firm $ 36,250 - $ 43,750
Case Clerk/Assistant (0-2 years’ exp.)

Large law firm $ 34,000 - $ 44,250
Midsize law firm $ 33,250 - $ 42,750
Small/midsize law firm $ 31,000 -% 38,500
Small law firm $ 29,500 - $ 34,250
Legal Secretary 2015

Senior/Executive Legal Secretary (12+ years’ exp.)

Large law firm $ 59,250 -$ 73,000
Midsize law firm $ 57,000 -$ 69,500
Small/midsize law firm $ 50,750 - $ 64,750
Small law firm $ 46,750 - $ 60,000
Midlevel Legal Secretary (7-11 years’ exp.)

Large law firm $ 56,000 -$ 67,750
Midsize law firm $ 53,250 -$ 63,750
Small/midsize law firm $ 47,000 -$ 60,250
Small law firm $ 44,500 - $ 56,000
Legal Secretary (3-6 years’ exp.)

Large law firm $ 47,750 -$ 61,750
Midsize law firm $ 46,000 -$ 57,500
Small/midsize law firm $ 43,500 -$ 54,000
Small law firm $ 38,750 - $ 48,250

Adjusting for Local Markets

A A A A A A A A

A A A A

A A A A A A A A

P H h H

61,750 - $
58,500 - $
54,500 - $
44,750 - $

44,250 - $
43,750 - $
40,250 - $
37,750 - $

35,250 - $
33,750 - $
31,500 - $
29,750 - $

61,500 - $
58,250 - $
52,500 - $
48,250 - $

57,250 - $
55,500 - $
48,500 - $
45,000 - $

50,250 - $
47,500 - $
44,250 - $
39,500 - $

% change
74,750 3.2%
73,750 2.7%
65,000 3.5%
60,250 2.9%
59,500 3.0%
57,500 2.0%
52,250 3.6%
44,500 2.8%
45,000 2.6%
43,750 2.0%
40,000 2.9%
35,250 2.0%
% change
73,500 2.1%
71,500 2.6%
65,750 2.4%
61,250 2.6%
69,750 2.6%
65,000 3.0%
61,500 2.6%
57,750 2.2%
62,000 2.5%
59,500 3.4%
55,250 2.1%
49,500 2.3%

In each job category, the salary ranges listed only represent starting compensation because hard-to-measure factors, such as
seniority and job performance, can affect ongoing pay. Bonuses, incentives and other benefits are not taken info account.

The figures on these pages are national averages. To adjust them for your local market, please see Page 15. A Robert Half
Legal representative can offer additional assistance in creating compensation packages that are customized to your

business and practice area.
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SALARIES FOR LEGAL PROFESSIONALS — UNITED STATES

Legal Secretary (continued) 2015 % change

Junior Legal Secretary (1-2 years’ exp.)

Large law firm $ 38,000-9% 47,750 $ 39,000 - $ 48,500 2.0%
Midsize law firm $ 37,250 -% 46,000 $ 37,750 -% 46,750 1.5%
Small/midsize law firm $ 34,500 -% 41,750 $ 35,500 - % 42,000 1.6%
Small law firm $ 31,500 -% 39,500 $ 32,250 -9% 40,250 2.1%

Legal Specialist 2015 % change

Legal Specialist

Lease Administrator $ 55000-% 77,500 $ 59,000 -9% 80,500 5.3%

Docket/Calendar Clerk $ 34250-% 51,750 $ 35500-9% 52,250 2.0%

Librarian $ 46500-% 73500 $ 47,000-9% 74,750 1.5%
$ $

File/Records Clerk 29,000 - $ 39,250 29,750 - $ 40,000 2.2%
Contract Administration

Contract Manager $ 75000 -9% 116250 $ 80,500 - $ 121,500 5.6%

Contract Administrator
(4+ years’ exp.) $ 68,750 - $ 109,000 $ 71,750 - $ 115,000 5.1%

Contract Administrator
-8 e o) $ 52,500 -% 70,250 $ 53,750 -$ 74,500 4.5%

Compliance Administration

Compliance Director
(10+ years' exp) $ 107,000 - $ 135,750 $ 118,250 - $ 138,500 5.8%

Compliance Manager
(7-9 years' exp.) $ 91,750 - $ 110,000 $ 94,500 - $ 116,750 4.7%

Compliance Analyst
Vs e o) $ 67,000 -$ 84,500 $ 69,750 -$ 88,250 4.3%

Compliance Analyst
(1-3 years’ exp.) $ 52,500 -% 71250 $ 52,750 -$ 75,750 3.8%

Law Firm Definitions Company Definitions

Large law firm 75+ lawyers Large company $250+ million in revenue
Midsize law firm 35-75 lawyers Midsize company $25 million-$250 million in revenue
Small/midsize law firm 10-35 lawyers Small company up to $25 million in revenue

Small law firm up to 10 lawyers
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Legal Specialist (continved) 2015 % change

Litigation Support/eDiscovery

Litigation Support/eDiscovery 9
Director {10 years’ exp.) $ 97,250 - $ 121,750 $ 101,000 - $ 130,500 5.7%

Litigation Support/eDiscovery
Manager (7-9 years’ exp.) $ 81,250 -% 108,000 $ 84,000 -9% 115,750 5.5%

Litigation Support/eDiscovery
Manager (3-6 years’ exp.) $ 69,500 -% 89,750 $ 72,750 -% 93,500 4.4%

Litigation Support/eDiscovery

Specialist/Analyst (1-2 years’ exp.) $ 53,250 -% 64,000 $ 54,750 -$ 68,000 4.7%
Document Coder $ 29,000 -% 39,500 $ 30,250 -% 40,750 3.6%
In-House Counsel 2015 % change

In-House Counsel (10+ years’ exp.)

Large company $179,000 - $ 251,500 $ 185,250 - $ 259,750 3.4%
Midsize company $ 143,500 - $ 225,000 $ 149,000 - $ 231,250 3.2%
Small company $ 126,250 - $ 181,000 $ 130,750 - $ 187,500 3.6%
In-House Counsel (4-9 years’ exp.)

Large company $ 152,500 - $ 212,250 $ 160,500 - $ 217,750 3.7%
Midsize company $132,250 - $ 187,250 $ 137,000 - $ 192,500 3.1%
Small company $109,750 - $ 153,500 $ 111,500 - $ 159,750 3.0%
In-House Counsel (0-3 years’ exp.)

Large company $121,500 - $ 156,500 $ 125,750 - $ 160,250 2.9%
Midsize company $ 97,750 - $ 132,000 $ 99,500 - $ 136,500 2.7%
Small company $ 81,500 -9% 109,250 $ 82,250 -$ 112,750 2.2%

In-House Paralegal/
Legal Assistant 2015 % change

Senior/Supervising Paralegal/Legal Assistant (7+ years’ exp.)

Large company $ 71,250 -% 96,250 $ 74,500 - $ 98,000 3.0%
Midsize company $ 64,750 - % 86,000 $ 67,250 -% 88,250 3.2%
Small company $ 60,500 -9% 75250 $ 62,750-% 77,500 3.3%

Adjusting for Local Markets

In each job category, the salary ranges listed only represent starting compensation because hard-to-measure factors, such as
seniority and job performance, can affect ongoing pay. Bonuses, incentives and other benefits are not taken info account.

The figures on these pages are national averages. To adjust them for your local market, please see Page 15. A Robert Half
Legal representative can offer additional assistance in creating compensation packages that are customized to your
business and practice area.
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In-House Paralegal/
Legal Assistant (continued) 2015 % change

Midlevel Paralegal/Legal Assistant (4-6 years’ exp.)

Large company $ 58,250 -% 74,750 $ 60,000 -$% 77,500 3.4%
Midsize company $ 54,500 -% 66,000 $ 55,750 -% 68,250 2.9%
Small company $ 50,750 - $ 60,500 $ 52,000 -% 62,250 2.7%
Junior Paralegal/Legal Assistant (2-3 years’ exp.)

Large company $ 49,250 -% 59,000 $ 50,000 -% 61,250 2.8%
Midsize company $ 45,500 -% 55,250 $ 46,500 -% 57,000 2.7%
Small company $ 41,250-% 51,000 $ 41,750-% 52,500 2.2%
Case Clerk/Assistant (0-2 years’ exp.)

Large company $ 38,500 -% 47,250 $ 40,000 - $ 48,000 2.6%
Midsize company $ 36,000 -$% 44,000 $ 36,250 -% 45,750 2.5%
Small company $ 33,750 - % 40,500 $ 34,250 -% 41,500 2.0%
In-House Legal Secretary 2015 % change

Senior/Executive Legal Secretary (7+ years’ exp.)

Large company $ 61,250-% 77,750 $ 63,500 -$% 79,000 2.5%
Midsize company $ 57,500 -% 70,000 $ 59,000-$% 71,750 2.5%
Small company $ 52,750 -$ 64,750 $ 53,750 - $ 66,250 2.1%
Legal Secretary (3-6 years’ exp.)

Large company $ 50,500 -% 65250 $ 51,750-% 67,250 2.8%
Midsize company $ 46,750 -$% 59,250 $ 48,000 -$ 61,500 3.3%
Small company $ 43,250 -$% 54,500 $ 44,250 -$ 55,500 2.0%
Junior Legal Secretary (1-2 years’ exp.)

Large company $ 43,000 -$ 52,750 $ 44,250-$% 53,750 2.3%
Midsize company $ 40,000 -$ 49500 $ 41,250-$ 50,500 2.5%
Small company $ 36,250 - $ 46,000 $ 37,000 -$ 47,250 2.4%
General Administrative 2015 % change

General Administrative

Legal Word Processor $ 42,750 -%$ 57,250 $ 43,500 - $ 58,500 2.0%
Office Clerk $ 28,000-% 39,000 $ 28,750 -3% 40,000 2.6%
Legal Receptionist $ 29,250 -% 39,250 $ 29,750 - $ 40,250 2.2%

Company Definitions

Large company $250+ million in revenue
Midsize company $25 million-$250 million in revenue
Small company up fo $25 million in revenue
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Adjusting Salaries for U.S. Cities

The salary ranges provided on the previous pages reflect the national averages.
Approximate salary ranges for your market can be calculated using the formula
below and local variance numbers for specific cities (see Pages 16-18).* Our
list of local variances features data for more than 135 U.S. cities. The average
salary index for all U.S. cities is 100.

CALCULATING THE LOCAL SALARY RANGE
Example — First-year associate at a small law firm in Boston

1. Locate the position (“first-year associate, small law firm”) on the chart

(Page 10) and the city’s variance number. (The variance number for
Boston is 133.0.)

2. Move the decimal point of the variance number two places to the left to
create a percentage (1.330).

3. Multiply the low end of the national salary range ($55,250) by the
percentage calculated in step two (1.330) to get $73,483.

4. Repeat step three using the high end of the salary range ($79,500) to get
$105,735.

5. The approximate starting salary range for a first-year associate at a small
law firm in Boston is $73,483 to $105,735.

The variance numbers should be used as a guide in determining actual
compensation. Other factors, including employee benefits, the candidate’s skill
set and current market conditions, can affect starting salaries. Please contact
a Robert Half Legal representative for help redefining salary packages to match
local conditions.

*Source: U.S. Department of Labor’s Bureau of Labor Statistics and Robert Half Legal. Note that local
variance numbers reflect all industries and are not specific to the legal market. Industry-specific issues, such
as in-demand practice area expertise, also may affect salaries in your area. For more information on average
starting salaries in your city, contact the Robert Half Legal office nearest you.

V|

Visit our Salary Center at roberthalflegal.com/salary-center
for more information and resources.
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Local Variances — United States

ALABAMA

Birmingham ......................... 95.0
Huntsville..............oooo, 93.0
Mobile ..o 86.0
ARIZONA

PhoenixX ... 112.0
Tucson cooovveeeiiiee 103.5
ARKANSAS
Fayetteville.........ccoooeiiiiis 95.0
Little Rock .....vvveeeeiiii, 95.0
CALIFORNIA
Fresno..cooeeieeieee 90.0
Irvine.....coooii 128.0
Los Angeles .......cccoooiiiinin. 128.0
Oakland.......ccoooeeiii 127.0
Ontario..cooeeeieieee 117.0
Sacramento ... 102.0
San Diego ...oooooveeiiiiiii 123.0
San Francisco ... 138.0
SanJose....coooiiiiiiiiiii 135.0
Santa Barbara .............. 127.0
Santa Rosa ...coooovvveeeiii 118.1
Stockton ..., 85.0
COLORADO

Boulder ......vvvveiiiiiii 116.3
Colorado Springs.....ccccoooo..... 92.3
Denver .....cccooovviiiiiiii 104.8
Fort Collins..........vvieee. 95.0
Greeley.....oooooeee 86.0
Loveland......coooooiiiiiiii 92.0
Pueblo....oooeeii 80.0

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com

CONNECTICUT

Hartford ..o 116.5
New Haven .........cccoovveeennn. 112.0
Stamford .....oooii 131.0
DELAWARE

Wilmington ...cc.ooooiiiiiiis 105.0
DISTRICT OF COLUMBIA
Washington ........cccocovviiins 133.0
FLORIDA

Fort Myers ..o, 90.0
Jacksonville ......................... 95.0
Melbourne.............oooeeei 90.5
Miami/Fort Lauderdale.......... 107.0
Orlando....coooooiiieiiiiii 99.5
St. Petersburg......ccccoovii 96.5
Tampa.. .o 98.0
West Palm Beach ............... 100.5
GEORGIA

AHlanta .o 106.5
Macon ... 84.0
Savannah ... 84.0
HAWAII

Honolulu ..o 105.0
IDAHO
Boise...oovveieiie 86.1
ILLINOIS

Chicago .ooovvveiiiiiiic 123.0
Naperville .....cocooiiiiiii 112.0
Rockford.......ovvvviiiiii 83.0
Springfield ... 91.0
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INDIANA

Fort Wayne..........ooooooivivvinnnnn. 82.0
Indianapolis.............c............. 96.0
IOWA

Cedar Rapids........coooviieinnnen. 94.0
Davenport c..cceeeeeeeeeiiiiiiiiin, 95.0
Des Moines ..........cccoeeeeei. 100.0
Sioux City cooeiiiiiiiiiieeeeee 83.0
Waterloo/Cedar Falls .............. 87.0
KANSAS

Overland Park ......oeveiiiiii. 99.2
KENTUCKY
Lexington.........ueuveiiiiiiiiiiiennn, 91.5
Louisville......oooooi 92.0
LOUISIANA

Baton Rouge.......uvvveieiiiiiinnnn, 99.0
New Orleans ........ccccooeiiii . 99.0
MAINE

Portland ... 95.0
MARYLAND
Baltimore.......ccooeveiiiiii. 103.0
MASSACHUSETTS
Boston.....coovveeiiiiiii 133.0
Springfield ........cccocoiviii 104.0
MICHIGAN

Ann Arbor oo 101.5
Detroit.....ccoovieiiiiiiiii 100.0
Grand Rapids ... 85.5
Lansing.....ovvveeeeeeeeeeiiiiii, 85.0
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MINNESOTA
Bloomington........ccccvviieiiin. 105.5
Duluth . 79.6
Minneapolis..........ccooieinnnnn. 106.0
Rochester ......cccccvvvvvvviiiinii.. 100.5
St. Cloud ..o 82.0
St.Paul. 102.0
MISSOURI

Kansas City.......oooovviiiiinneeenn. 99.2
St. Joseph..... 91.0
St LoUiS. .o 100.0
NEBRASKA

Lincoln oo 86.0
Omaha ....oooviiiiiiiiiii 96.0
NEVADA

Las Vegas ......uuveevveviviiiieiiinnn, 97.0
RENo .o 98.0
NEW HAMPSHIRE
Manchester/Nashua.............. 112.0
NEW JERSEY

Mount Laurel ........oooeiii 115.0
Paramus ... 130.0
Princeton ... 125.0
Woodbridge ...................... 126.5
NEW MEXICO
Albuquerque.......ccccooiiiiiienn, 91.5
NEW YORK
Albany.....cooiiiii 97.0
Buffalo ... 95.0
Long Island.......cccoooviiiiin. 120.0
New York .....ccccvvieeiiiiiiiii 140.0
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NEW YORK (continued)

Rochester .........ccccccccvviiiiiil. 91.7
SYraCUSE ..o 90.3
NORTH CAROLINA
Charlotte.......oooooiiiiiiiiiiiin, 101.5
Greensboro............ccceevve... 100.0
Raleigh......ooviiiiiiiiee, 104.0
OHIO

AKron . 89.0
Canton.......cccoiiiiiiiei 82.0
Cincinnati......coooiiiiiieee 97.5
Cleveland...........coovvviiiiii. 96.0
Columbus.....ccooooiiiii 97.5
Dayton ... 87.0
Toledo.......ooooviiii 84.5
YouNgSTOWN ..vvvvvieieeeeeeeiiiii 76.0
OKLAHOMA

Oklahoma City ......coovvvvinennn. 93.0
TulSA v 93.0
OREGON

Portland ............................. 106.5
PENNSYLVANIA

Harrisburg ... 95.0
Philadelphia.......cccccoooeeiinnnne. 115.0
Pittsburgh ..., 98.0
RHODE ISLAND
Providence.......cccvvvvvvviiiiinni, 97.0
SOUTH CAROLINA
Charleston........ccccooeiiiiiiinn. 93.5
Columbia ... 93.5
Greenville..........coovvveii 92.0
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TENNESSEE
Chattanooga........ccoeevvviiiiiii. 89.0
Cool Springs......ccooeveeeieeinnns 99.0
Knoxville.........ovvvviiiiiiiiiiii 89.0
Memphis .......ooiiiiiiii 95.0
Nashville ... 99.5
TEXAS

AUSTIN ... 107.0
Dallas ..ooveeeeiiiiiiiiiiiiii 108.5
El PASO o 72.0
Fort Worth ... 107.5
Houston ...coooeeeiiiiiiiiiiiee 107.5
Midland/Odessa................... 115.0
San Antonio..........cco. 100.0
UTAH

Salt Lake City.........ooooeeeeinn. 101.0
VIRGINIA

Norfolk/Hampton Roads ........ 96.0
Richmond ..........ccoooiiiiii, 98.0
Tysons Corner....................... 132.0
WASHINGTON
Seattle................... 118.9
Spokane ..o 82.0
WISCONSIN

Appleton ... 85.0
Green Bay.....oeeviviii, 86.5
Madison..........ccooiiiii 98.5
Milwaukee...................o 101.0
Waukesha ... 99.0
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Hiring and Management Trends —

Canada

Steady improvement in the legal
employment market is expected
across the nation. Law firms are
strategically supplementing their
teams, especially in high-demand
practice areas such as real estate,
corporate law and litigation. In
particular, small and midsize firms
are doing much of the hiring.

Corporate legal departments are
responding fo increasing business
demands and adding staff at every
level o address legal work related
to compliance requirements,
contract administration and industry-
specific issues. Sectors where

legal hiring has increased include
financial services, technology,
energy, insurance, and professional
services. Many of those hiring are
multinational corporations.

Some provinces and cities are
experiencing stronger hiring activity
and more economic stability than
others. In Toronto, for instance,
corporate legal departments in
the financial services, energy and
real estate sectors, as well as small
to midsize law firms specializing in
insurance defense and personal
injury, are expanding their teams to
manage rising caseloads.

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com

65%

of lawyers said it is
challenging for their law firms
or companies to find skilled
legal professionals today.

Source: Robert Half Legal survey of
150 lawyers among the largest law
firms and corporations in Canada

Compensation is improving for legal
professionals as employers place

a premium on candidates with
in-demand industry or practice area
expertise. Job seekers with fluency
in both English and French have a
hiring advantage at law firms and
with government agencies.

To attract top talent, employers

are emphasizing career growth
opportunities, training programs,
job stability, and corporate culture.
Perks sought by legal job applicants
include additional vacation time,
flexible work options, and dental
and health-related benefits that
exceed what the government offers.
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HIRING AND MANAGEMENT TRENDS — CANADA

SKILLS AND EXPERTISE IN DEMAND

Lawyers

Law firms are pursuing new business
opportunities and fortifying lucrative
practice areas by adding mid- and
senior-level lawyers with a book of
business and solid client management
skills. Candidates with corporate
law and litigation backgrounds,
especially with personal injury and
insurance defense expertise, are
highly marketable. Lawyers also are
expected to be increasingly tech-
savvy, capable of using different
platforms and performing document
reviews and other legal tasks.

Law Clerks and Legal
Support Professionals

Law clerks who are versatile and
tech-savvy and who can perform a

range of legal duties are in demand
at both law firms and companies.
Some law firms also are looking for
candidates who have supervisory
experience fo oversee the work of
team members. Entry-level law clerk
hiring is on the upswing, along with
on-campus recruiting. Specialization
in high-demand practice areas is a
key factor in hiring for legal support
roles. For example, professional
certification from organizations such
as the Institute of Law Clerks of Ontario
is becoming a valued credential for
law clerks in that province, and one
that often brings a higher salary.

Practice areas that are expected to generate the greatest
number of legal jobs in the next two years:*

36%

General
business/
corporate

law

26%

Litigation

8% corporate

Privacy,
data security,

4%
Ethics and 3%

Personal/

governance A
family law

information

*Only the top responses are shown.
Source: Robert Half Legal survey of 150 lawyers among the largest law firms and corporations in Canada
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Salaries for Legal Professionals —

Canada

Lawyer

Senior Lawyer (10+ years’ exp.)

Large law firm

Midsize law firm
Small/midsize law firm
Small law firm

Lawyer (4-9 years’ exp.)
Large law firm

Midsize law firm
Small/midsize law firm
Small law firm

Lawyer (1-3 years” exp.)
Large law firm

Midsize law firm
Small/midsize law firm
Small law firm

First-Year Associate
Large law firm

Midsize law firm
Small/midsize law firm
Small law firm

Legal Management

2015

$198,750 - $ 291,250
$ 159,000 - $ 222,750
$136,750 - $ 192,500
$ 110,000 - $ 161,250

$ 140,250 - $ 247,250
$119,250 - $ 210,750
$ 93,250 - $ 165,750
$ 76,500 - $ 134,500

94,000 - $ 127,250
74,250 - $ 117,500
73,000 - $ 106,000
56,750 - $ 86,250

A A A o

85,750 - $
66,750 - $
66,250 - $
50,500 - $

95,750
83,500
73,000
68,250

A A A

2015

Administrator/Office Manager

Large law firm

Midsize law firm
Small/midsize law firm
Small law firm

Law Clerk/Paralegal

$ 72,000 - $ 106,250
$ 64,000 - $ 84,000
$ 58,250 - $ 75,250
$ 47,500 - $ 65,250

2015

Senior/Supervising Law Clerk (7+ years’ exp.)

Large law firm
Midsize law firm
Small/midsize law firm
Small law firm

$ 64,750 - $ 96,500
$ 61,000 -% 83,500
$ 54250 -% 73,250
$ 46,750 - % 64,750

Note: All salaries listed on Pages 21-25 are in Canadian dollars.

Law Firm Definitions

Large law firm 75+ lawyers
Midsize law firm 35-75 lawyers

Small/midsize law firm 10-35 lawyers

Small law firm up to 10 lawyers
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$ 206,750 - $ 298,750
$ 165,250 - $ 233,500
$ 139,750 - $ 203,250
$ 115,250 - $ 166,500

$ 143,000 - $ 259,250
$ 124,750 - $ 218,500
$ 97,500 - $ 170,500
$ 80,250 - $ 137,000

97,750 - $ 130,250
77,500 - $ 121,000
75,000 - $ 109,250
58,250 - $ 88,750

e A h e

87,250 - $
68,250 - $
67,750 - $
51,500 - $

99,750
85,250
74,500
69,750

e A h e

74,500 - $ 108,750
65,000 - $ 86,500
59,250 - $ 76,750
49,000 - $ 66,000

©“H H h H

67,500 - $
63,250 - $
56,500 - $
48,000 - $

97,750
84,750
74,000
65,750

A A PO P
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% change

3.2%
4.5%
4.2%
3.9%

3.8%
4.0%
3.5%
3.0%

3.1%
3.5%
2.9%
2.8%

3.0%
2.2%
2.2%
2.1%

% change

2.8%
2.4%
1.9%
2.0%

% change

2.5%
2.4%
2.4%
2.0%
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SALARIES FOR LEGAL PROFESSIONALS — CANADA

Law Clerk/Paralegal
(continued) 2015 % change

Midlevel Law Clerk (4-6 years’ exp.)

Large law firm $ 53,500-% 71,250 $ 55,250-% 73,500 3.2%
Midsize law firm $ 53,000 -% 67,250 $ 54,750 -% 69,250 3.1%
Small/midsize law firm $ 48,500 -% 61,750 $ 50,000 - $ 64,000 3.4%
Small law firm $ 46,500 -$ 53,750 $ 48,250 - $ 54,750 2.7%
Junior Law Clerk (2-3 years’ exp.)

Large law firm $ 43,750 -$ 50,250 $ 44,500 - $ 51,500 2.1%
Midsize law firm $ 42,500 -$ 49,000 $ 42,750 -$% 50,000 1.4%
Small/midsize law firm $ 38,000-9% 47,750 $ 39,000 - $ 48,750 2.3%
Small law firm $ 35750 -% 42,250 $ 36,250 -$ 43,000 1.6%

Legal Assistant 2015 % change

Senior/Executive Legal Assistant (12+ years’ exp.)

Large law firm $ 57,000-% 76250 $ 58,500 -9% 77,500 2.1%
Midsize law firm $ 53500-% 63,000 $ 54,750-9% 63,750 1.7%
Small/midsize law firm $ 50,750 -8 61,250 $ 52,250 -9% 62,500 2.5%
Small law firm $ 47,500 -8 56,750 $ 48,750 -% 57,750 2.2%

Midlevel Legal Assistant (7-11 years’ exp.)

Large law firm $ 52,500 -% 64,500 $ 53,750 -9% 66,250 2.6%
Midsize law firm $ 49,750 -$ 59,000 $ 50,750 -$ 60,500 2.3%
Small/midsize law firm $ 48,250 -% 55500 $ 49,250 -$ 56,750 2.2%
Small law firm $ 42,500 -$ 51,250 $ 43,250 -$ 52,500 2.1%
Legal Assistant (3-6 years’ exp.)

Large law firm $ 45,750 -$ 53,500 $ 46,750 -$ 54,500 2.0%
Midsize law firm $ 43,250 -% 51,500 $ 44,750 -$ 52,250 2.4%
Small/midsize law firm $ 40,250 -% 51,000 $ 42,000 -3% 51,750 2.7%
Small law firm $ 38,750 -% 47,000 $ 39,250 -$ 48,750 2.6%
Junior Legal Assistant (1-2 years’ exp.)

Large law firm $ 36,750 -$ 40,750 $ 37,250 -$ 41,500 1.6%
Midsize law firm $ 34,750 -% 39,500 $ 35,250 -9% 40,000 1.3%
Small/midsize law firm $ 33,500 -% 38,750 $ 34,000 -3% 39,250 1.4%
Small law firm $ 30,250 -% 36,500 $ 30,500 -$ 37,000 1.1%

Adjusting for Local Markets

In each job category, the salary ranges listed only represent starting compensation because hard-to-measure factors, such as
seniority and job performance, can affect ongoing pay. Bonuses, incentives and other benefits are not taken into account.

The figures on these pages are national averages. To adjust them for your local market, please see Page 26. A Robert Half
Legal representative can offer additional assistance in creating compensation packages that are customized to your
business and practice area.
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SALARIES FOR LEGAL PROFESSIONALS — CANADA

In-House Counsel 2015 % change

In-House Counsel (10+ years’ exp.)

Large company $170,750 - $ 280,250 $ 177,500 - $ 286,750 2.9%
Midsize company $ 137,000 - $ 207,750 $ 143,250 - $ 212,500 3.2%
Small company $ 131,250 - $ 180,250 $ 132,000 - $ 189,250 3.1%
In-House Counsel (4-9 years’ exp.)

Large company $ 144,500 - $ 238,500 $ 149,500 - $ 246,000 3.3%
Midsize company $118,750 - $ 196,000 $ 122,250 - $ 201,500 2.9%
Small company $ 105,250 - $ 186,000 $ 109,750 - $ 187,250 2.0%
In-House Counsel (0-3 years’ exp.)

Large company $101,250 - $ 150,000 $ 103,500 - $ 155,250 3.0%
Midsize company $ 86,250 - $ 133,500 $ 88,250- % 137,500 2.7%
Small company $ 76,500 - $ 122,750 $ 79,000 - $ 125,750 2.8%
In-House Law Clerk 2015 % change

Senior/Supervising Law Clerk (7+ years’ exp.)

Large company $ 84,750 - $ 136,500 $ 85,750 - $ 137,250 0.8%
Midsize company $ 57,000 -$% 78500 $ 58,000-9% 80,250 2.0%
Small company $ 52,000 -% 67500 $ 53,750-9% 67,750 1.7%
Midlevel Law Clerk (4-6 years’ exp.)

Large company $ 56,750 -$% 69,750 $ 58,500-% 71,500 2.8%
Midsize company $ 53,750 -$% 65500 $ 55250-9% 67,750 3.1%
Small company $ 51,000-% 61500 $ 52,750-9% 63,000 2.9%
Junior Law Clerk (2-3 years’ exp.)

Large company $ 46,250 -$% 50,750 $ 47,000-$% 51,750 1.8%
Midsize company $ 43,250 -$% 47,750 $ 43,750 - % 48,250 1.1%
Small company $ 38,500 -$% 45250 $ 39,250-9% 45,500 1.2%
Law Firm Definitions Company Definitions

Large law firm 75+ lawyers Large company $250+ million in revenue

Midsize law firm 35-75 lawyers Midsize company $25 million-$250 million in revenue
Small/midsize law firm 10-35 lawyers Small company up to $25 million in revenue

Small law firm up to 10 lawyers
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SALARIES FOR LEGAL PROFESSIONALS — CANADA

In-House Legal Assistant 2015 % change

Senior/Executive Legal Assistant (7+ years’ exp.)

Large company $ 55,500 -% 68,750 $ 56,250 -% 70,250 1.8%
Midsize company $ 53,500 -% 65,000 $ 54,000 -% 66,500 1.7%
Small company $ 50,250 -% 60,750 $ 50,750 -% 61,750 1.4%
Legal Assistant (3-6 years’ exp.)

Large company $ 45250 -% 58,500 $ 46,000 -% 59,750 1.9%
Midsize company $ 42,250 -% 56,500 $ 42,750 -% 57,000 1.0%
Small company $ 39,250 -% 52,250 $ 39,500 -% 53,500 1.6%
Junior Legal Assistant (1-2 years exp.)

Large company $ 37,750 -$ 44,250 $ 38,250 - $ 45,000 1.5%
Midsize company $ 35,000 -9% 40,500 $ 35500 -% 40,750 1.0%
Small company $ 33,000-% 38,250 $ 33,750-% 38,500 1.4%
Legal Specialist/ 2015 % change

Administrative

Legal Specialist/Administrative

Lease Administrator $ 52,500 -% 73,250 $ 55,000-% 77,250 5.2%
Legal Word Processor $ 37,250 -% 46,500 $ 38,000 -% 47,250 1.8%
Office Clerk $ 28,000 -% 38,000 $ 28,500-9% 38,500 1.5%
File/Records Clerk $ 28,250 -% 39,250 $ 28,750 -% 39,750 1.5%
Legal Receptionist $ 30,000 -% 41,250 $ 30,500 - $ 42,000 1.8%
Compliance Administration

ol e RBIL gl $167,000 - § 225,750 $ 176,000 - $ 238,000  5.4%
(10+ years’ exp.)

Compliance Manager $146,250 - § 192,000 $ 153,750 - $ 201,750  5.1%
(7-9 years” exp.)

e § 74,250 -$ 104,000 $ 78,000 -$ 109,250  5.0%
(4-6 years” exp.)

Gompliance Analyst $ 58250-% 72,000 $ 61,000-$ 75500  4.8%
(1-3 years” exp.)

Adjusting for Local Markets

In each job category, the salary ranges listed only represent starting compensation because hard-to-measure factors, such as
seniority and job performance, can affect ongoing pay. Bonuses, incentives and other benefits are not taken into account.

The figures on these pages are national averages. To adjust them for your local market, please see Page 26. A Robert Half
Legal representative can offer additional assistance in creating compensation packages that are customized to your
business and practice area.
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SALARIES FOR LEGAL PROFESSIONALS — CANADA

Legal Specialist/
Administrative (continued)

Contract Administration
Contract Manager

Contract Administrator

(4+ years” exp.)

Contract Administrator
(1-3 years” exp.)

2015

$

Litigation Support/eDiscovery

Litigation Support/eDiscovery
Director (10+ years’ exp.)

Litigation Support/eDiscovery
Manager (7-9 years’ exp.)

Litigation Support/eDiscovery
Manager (3-6 years’ exp.)

Litigation Support/eDiscovery
Analyst (1-2 years’ exp.)

Document Coder

Company Definitions

$

65,750 - $ 96,000
51,000 - $ 81,500

45,750 - $ 61,750

92,000 - $ 123,750

78,500 - $ 107,500

69,500 - $ 88,000

52,500 - $ 62,000
28,500 - $ 38,000

Large company $250+ million in revenue
Midsize company $25 million-$250 million in revenue
Small company up fo $25 million in revenue

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com

69,000 - $ 101,750
52,500 - $ 86,500

47,000 - $ 64,750

98,500 - $ 129,750

82,500 - $ 111,250

71,750 - $ 92,250

54,000 - $ 65,000
29,000 - $ 39,250
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% change

5.6%

4.9%

4.0%

5.8%

4.2%

4.1%

3.9%
2.6%
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Adjusting Salaries for Canadian Cities

The salary ranges provided on the previous pages reflect the national averages.
Approximate salary ranges for your market can be calculated using the formula
below and local variance numbers for specific cities on Page 27.* The average
salary index for all Canadian cities is 100.

CALCULATING THE LOCAL SALARY RANGE
Example — First-year associate at a small law firm in Toronto

1. Locate the position (“first-year associate, small law firm”) on the chart
(Page 21) and the local variance number. (The variance number for
Toronto is 104.9.)

2. Move the decimal point of the variance number two places to the left to
create a percentage (1.049).

3. Multiply the low end of the national salary range ($51,500) by the percentage
calculated in step two (1.049) to get $54,024.

4. Repeat step three using the high end of the salary range ($69,750) to get
$73,168.

5. The approximate starting salary range for a first-year associate at a small
law firm in Toronto is $54,024 to $73,168.

The variance numbers should be used as a guide in determining actual
compensation. Other factors, including employer benefits, the candidate’s skill
set and current market conditions, can affect starting salaries. Please contact a
Robert Half Legal representative for help redefining salary packages to match
local conditions.

V|

g Visit our Salary Centre ot roberthalflegal.com/salary-centre

for more information and resources.
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Local Variances — Canada

ALBERTA
Calgary......coooeeoeiiiiiii 104.8
Edmonton.......coooeiiiiiii, 102.9
BRITISH COLUMBIA

Fraser Valley .......ooooeiiiiiiins 98.4
Vancouver ..o, 103.9
Victoria v 96.2
MANITOBA
Winnipeg....ccooevvvveiiiiinnn. 90.5

ONTARIO

Kitchener-Waterloo ................ 95.8
OHAWA oo 100.2
Toronto .ooooiviiiiiiiieeeeeeee, 104.9
QUEBEC

Montreal ..., 102.9
Quebec City..viiiiiiiiiinen 90.0
SASKATCHEWAN
Reging......uvvviiiiiiiiiiiiiiiiie, 93.9
Saskatoon ... 95.3

*Note that local variance numbers reflect all industries and are not specific to the legal market.
Industry-specific issues, such as in-demand practice area expertise, also may affect salaries in your area.
For more information on average starting salaries in your city, contact the Robert Half Legal office nearest you.
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Hiring for Your Work Environment

A job isnt just a job.

That might sound strange, but successfully staffing any legal position requires
more than simply finding someone who can do the job. Besides technical
skills, the ideal candidate will also have the interpersonal qualities to fit well
within a larger mosaic: your law firm or company culture.

But how can you know someone is a good job match from an interview alone?
Well, you can’t. At least, not entirely. Here are some steps you can take to find
the ideal candidate:

Robert Half Legal 2016 Salary Guide ¢

DEMONSTRATE WHAT
MAKES YOU DIFFERENT.

Highlight the unique attributes
of your organization’s corporate
culture on your website and in
job postings. Also make sure
your hiring managers can easily
articulate why your business is a
great place to work. Help them
capture in words, example and
imagery the essence of your
firm’s atmosphere and people.

INTRODUCE THE TEAM.

When you invite candidates

in for interviews, give them an
opportunity to talk to other
employees. This can offer them
additional perspectives on what
it's really like to work for your law
firm or company. Later, you can
ask your team how well they feel
the person would do in the job.

roberthalflegal.com

e ASK THE RIGHT INTERVIEW

QUESTIONS. HERE ARE SOME
SUGGESTIONS:

— What makes you want to
come to work every day?
Does workplace competition
motivate or discourage them?
Do they enjoy building
relationships with clients, or
do they prefer behind-the-
scenes problem-solving?
Again, look for candidates
whose passion matches your
organization’s values.

— Why do you want to work
here? Your best prospects will
go beyond the obvious and
touch on aspects of your office
culture. Do you get a sense your
corporate work environment
would stimulate them?

l4<428 »
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HIRING FOR YOUR WORK ENVIRONMENT

— Can you describe The most important aspect of
your work style? Some company culture is authenticity.
professionals will say they're If you mimic the hallmarks of other
most productive when they firms instead of reflecting your own,
work independently; others it's going to be tough to hire people
work better when they're who will work in sync with your
part of a team. Some prefer legal team.

brainstorming sessions over
well-organized meetings.
The point is, do you think the
person can find satisfaction
working for you?

Lawyers were asked, “Which one of the following is the best
indicator of a job candidate’s potential for success in
your organization?” Their responses:*

54% Previous work experience or prestige of previous

law firm/company

Referral from a current
23% employee or member
of your network

12% Educational background

*Only the top responses are shown.
Source: Robert Half Legal survey of 350 lawyers among the largest law firms and corporations in
the United States and Canada
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Why Today’s Businesses Need a
Flexible Staffing Strategy

Law firms and companies are relying
on interim legal professionals as
part of their staffing mix to a greater
extent than ever before. There are
several reasons for this trend, but
ultimately, it just makes sense: Why
hire full-time employees for tasks
that don't require full-time attention?

Rigid staffing structures are expensive
and inefficient. They don’t allow
organizations to respond quickly
and strategically to fluctuating
business needs. In order for law
firms and companies to have the
right people in the right places at
the right time, they need flexibility.

Lawyers were asked, “For which of the following
circumstances might your law firm or company use
lawyers on a project, contract or temporary basis?”

Their responses:*

To work on large projects that require more
resources than currently exist

To work on cases or matters requiring

a specific type of expertise

To evaluate a candidate for
a possible full-time position

21% To fill in for full-time lawyers
O \who are on extended leave

*Only the top responses are shown.

Source: Robert Half Legal survey of 350 lawyers among the largest law firms and corporations in

the United States and Canada
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WHY TODAY’S BUSINESSES NEED A FLEXIBLE STAFFING STRATEGY

Your full-time people will always

be the backbone of your legal
workforce. But augmenting this core
group with temporary professionals
gives you more control over labor
costs — and helps keep morale
high. You can rapidly staff up or
down in response to customer
demand while lightening the load for
employees who are stretched too thin.

Today's project professionals
possess a range of in-demand
skills. That gives you the flexibility to
address staffing gaps across your
organization or access senior-level
expertise for critical caseloads or
initiatives of limited duration.

Other reasons flexible staffing
should be at the heart of your year-
round personnel strategy include:

* Relief for overburdened
employees at risk of burnout —
or leaving your firm altogether

Minimized overtime expenses

* Reduced recruiting and hiring costs

Support for core employees
temporarily dedicated to special
initiatives but whose regular jobs
can’t go unattended

Greater job stability for full-time
workers who'll be largely protected
from cycles of hiring and layoffs as
business needs fluctuate

Robert Half Legal 2016 Salary Guide ¢ roberthalflegal.com

And when you do need to hire full
time, you might already have a
potential candidate in place. Because
you know the person’s strengths
firsthand, you can save time and
money while maintaining optimum

productivity since you don’t have to
embark on a long recruiting process.

More talented professionals are
working on a project basis or

as a consultant because of the
opportunity fo gain experience in
different industries and expand their
skill set. Taking full advantage of
this trend can give your law firm

or company the flexibility it needs

to succeed in tfoday’s business
environment.
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Your Staffing Expert

Robert Half is the world’s leading specialized staffing service. Our Robert

Half Legal division specializes in placing legal professionals on a temporary,
full-time and project basis. The company also offers a full suite of legal staffing
and consulting solutions. Here are just a few of the benefits you enjoy when
you let Robert Half Legal assist with your staffing needs:

IMMEDIATE ATTENTION

Time is money when you're seeking
reinforcements for your team. Our
staffing specialists, who commonly
possess experience in the legal field, are
trained to help find professionals who
can start right away. We have access
to active and passive job seekers so
you can receive the talent best suited
to your needs and company culture.

DEEP NETWORKS

By tapping info our extensive internal
networks, our staffing professionals
collaborate with colleagues near
and far to find the best available
matches. We also have access to
legal candidates other staffing firms
don’t because of our alliances with
major professional associations,
including the Association of
Corporate Counsel and the
Association of Legal Administrators.
These are all reasons businesses
don’t have to look beyond Robert
Half for staffing assistance.

V|

é,
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TURNKEY RESULTS

Companies, especially those with
limited resources, don’t want to
spend fime on a lot of details

when recruiting. We can handle all
aspects of the hiring process for
you — from candidate sourcing and
interviews to skills evaluations.

PERSONALIZED SOLUTIONS
Anyone can post a job online and
get plenty of responses. It's easy
and it doesn’t cost much. But it takes
much more than a computer to find
candidates who are suited to your
needs. That comes only through
working directly with a staffing
professional. While we, too, take full
advantage of the latest technology
tools, it's the personal service we
provide our clients that we're known
for. No e-solution can replace the
one-on-one attention you receive
when discussing your hiring needs
with a skilled recruiter.

Contact Robert Half Legal at roberthalflegal.com or
1.855.407.3096 to learn more about how we can help you
find skilled talent for your organization.
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Office Locations

UNITED STATES

Arizona
Phoenix

California
Los Angeles
Oakland

Palo Alto

San Diego
San Francisco
Westwood

Colorado
Denver

District of Columbia
Washington

Florida
Miami
Georgia
Atlanta
Illinois
Chicago
Maryland
Baltimore

Massachusetts
Boston
Michigan
Detroit/Southfield
Minnesota

Minneapolis

Missouri
St. Louis

Robert Half Legal 2016 Salary Guide * roberthalflegal.com

New York
New York
Ohio

Columbus

Pennsylvania
Philadelphia

Texas
Dallas
Houston

Washington
Seattle

INTERNATIONAL

Belgium
Brussels

Brazil
Séo Paulo

Canada
Toronto

France
Paris

Germany
Frankfurt

United Arab Emirates
Abu Dhabi
Dubai
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